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EXEMPTION OF DEMAND NOTES ISSUED BY 
THE UNITED STATES GOVERNMENT IN PAY- 
MENT OF INTEREST ON UNITED STATES 
CONSOLS. 

We will be pardoned for expressing a doubt 
as to the correctness of the decision of the 
Supreme Court of California in the recent case 
of Hibernia Savings & Loan Society v. San 
Francisco, 72 Pac. Rep. 920, holding that 
the act of congress (Rev. St. U. S. § 3701) 
exempting stocks, bonds, treasury notes and 
other obligations of the United States from 
taxation by state, municipal or local authori- 
ties, does not exempt orders on the federal 
treasury, payable on demand, for interest due 
on United States consols. The court said in 
part: 

“Tt is impossible to conceive of any reason 
why the taxation would injuriously affect the 
power of the government to borrow money, 
or any other function of the government. 
They were not issued as a means of executing 
any constitutional power of the government. 
The transaction as to the quarter-yearly in- 
terest, for the payment of which they had heen 
given by the government and received by the 
plaintiff, had been closed. The obligation of 
the government in regard thereto had been 
fully satisfied. The orders were simply a 
convenient mode of payment of the obligation. 
They were, for all practical purposes, the 
money itself. The only possible object to be 
attained by their exemption would be to en- 
able the holder to avoid its just share of state 
taxation. They are clearly within the reason 
for the exception to the general rule stated in 
Wisconsin Central Railroad v. Price Co., for 
plaintiff had the right to the immediate pos- 
session of the money evidenced thereby, and 
was not excluded from such possession, ex- 
cept so far as it might be excluded by a de- 
sire to escape taxation. 

The case of Wisconsin Central Railroad v. 
Price Co., 133 U. S. 496, discusses the ques- 
tion of the exemption of public lands from 
taxation where all the conditions for a patent 
from the government had been complied with, 
and nothing remains to be done but the issu- 
ance of the patent conveying the legal title, 








which can be obtained at any time by the 
donee or purchaser, and held that he is to be 
treated as the beneficial owner of the land, 
and it is subject to taxation. In this case, 
the Supreme Court of the United States in 
discussing this matter, said, through Mr. 
Justice Field: ‘‘This exception to the gen- 
eral doctrine is founded upon the principle 
that he who has the right to property, and is 
not excluded from its enjoyment, shall not be 
permitted to use the legal title of the govern- 
ment to avoid his just share of state taxa- 
tion.”’ See, also, N. P. R. Co. v. Patter- 
son, 154 U. S. 130, 14 Sup. Ct. Rep. 977, 
38 L. Ed. 934; Cooley on Taxation, p. 88; 
Mitchell v. Board of Commissioners, 91 U. 
S. 206, 23 L. Ed. 302; Shotwell v. Moore, 
129 U. S. 590, 596, 9 Sup. Ct. Rep. 362, 
32 L. Ed. 827. 

While the principle announced in the above 
cases is well settled we do not believe that it 
furnishes any justification for the extension 
of that principle to the facts in the principal 
case. Banks v. The Mayor, 7 Wall. (U.S.) 
16; Bank of Kentucky v. Commonwealth, 9 
Bush (Ky.), 46. The act of congress ex- 
pressly exempts ‘‘stocks, bonds, treasury 
notes and other obligations.’’ We can see no 
room for the exemption of demand notes of 
the federal government any more than those 
running for thirty or sixty days or any other 
length of time. States would have it in their 
power to deprive the federal government of a 
great and almost necessary business conven- 
ience if they were at liberty to tax the checks 
and other demand notes issued by the United 
States at their pleasure. 

The court, in the principal case, finds an 
argument in support of its decision in the act 
of congress of August 13, 1894, which sub-, 
jected to state taxation national bank notes 
and United States notes and certificates pay- 
able on demand and intended to circulate as 
money. Far from establishing an argument 
in support of the decision in the principal 
case, this act, to our mind, supports just the 
opposite conclusion. By the exemption of 
all demand notes which circulate as money, 
congress must be impliedly presumed to have 
intended to keep within the protection of sec- 
tion 3701, demand notes which do not circu- 
late as money. When we consider how jeal- 
ous the federal government is of the exemp- 
tion of commercial agencies from any inter- 
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ference by taxation or otherwise, on the part 
of state governments, we can well afford to 
rest securely on the presumption that the 
federal courts will not stretch the act of 1894 
any further than the identical language of 
that section would seem to warrant. 





NOTES OF IMPORTANT DECISIONS. 


LANDLORD AND TENANT—LIABILITY OF LAND- 
LORD TO THIRD PERSON FOR INJURY CAUSED BY 
His FAILURE TO REPAIR.—A rule of great im- 
portance, but one often misunderstood by law- 
yers, is that relating to the duty of the landlord 
to third persons injured by the defective condi- 
tion of the demised premises. 

In the recent case of Brady v. Klein. 95 N. W. 
Rep. 557, counsel for plaintiff brought an action 
of this nature, which he alleged was supported 
by either or both of the following two theories: 
(1) That when a landlord has covenanted to re- 
pair, a licensee of the tenant, injured through the 
defective condition of the premises, has a right 
of action against the tenant, who in turn may re- 
cover against the landlord upon his covenant, and 
that to avoid circuity of action he may sue and 
recover against the landlord. (2) That when one 
lets a tenement in a defective condition, he is 
liable to a stranger who is injured. The Supreme 
Court of Michigan, in denying the correctness of 
cither of these theories, held that a landlord who 
has not performed a covenant to repair is not 
liable to a licensee of the tenant, injured through 
the defective condition of the premises; and that, 
further, a landlord of defective premises was not 
liable, under any circumstances, to a stranger in- 
jured by the defect, unless it amounts to a nuisance. 
The court, in support of itsdecision, said: ‘*When 
an accident arises from a defect known by the 
tenant, and one which is not a nuisance, the rem- 
edy against the landlord is upon his covenant, 
and must be brought by the tenant, as there is no 
privity between the landlord and a third party, 
nor does he owe him any duty. It is otherwise 

- in case of a nuisance which the landlord should 
abate, for there the landlord owes the duty of care. 
and is liable for his negligence to all to whom he 
owes such duty, citing: Samuelson v. Cleveland 
Iron Mine, 49 Mich. 169; O’Leary v. Delaney, 63 
Me. 585; Dalay v. Savage, 145 Mass. 38, 12 N. E. 
Rep. 841, 1 Am. St. Rep. 429; Quay v. Lucas, 25 
Mo. App. 7: Burdick v. Cheadle, 26 Ohio St. 293, 
20 Am. Rep. 767; Sterger v. Van Sicklen, 132 N. 
Y. 499, 30 N. E. Rep. 987, 16 L. R. A. 640, 28 Am. 
St. Bep. 594; Clyne v. Helmes, 61 N. J. Law, 359; 
Fowles v. Briggs, 116 Mich. 425,74 N. W. Rep. 
1046, 40 L. R. A. 528, 72 Am. St. Rep. 537.” 

The following cases, to some extent. support 
the plaintiff's first theory: Payne v. Rogers, 2 
Henry Blackstone, 350; Sontag v. O'Hare, 73 IIl. 
App. 432, The broad statement of plaintiff's sec- 





ond statement could hardly expect to find justifi- 
cation in the authorities. See, however, Stillwell 
v. Land Co. (Ky.), 58S. W. Rep. 696, 52 L. R. 4. 
325, and Moore vy. Steljis, 162 Fed. Rep. 519. Sup- 
pose a master has made no covenant to repair and 
that, therefore, the latter obligation rests upon the 
tenant, could it be said that where the defect is not 
a public nuisance, a landlord could be liable tog 
third person for the failure of his tenant to com- 
ply with his obligation, under the lease. Wher- 
ever the defective condition of the premises 
amounts to a public nuisance there is no doubt ag 
to the liability of the landlord. 





CONTRACTS — PRIVILEGE OF INTERCEPTING 
ACCEPTANCE By MAIL.—A most peculiar excep- 
tion to the rule that where a proposition. is sub- 
mitted by mail its acceptance by mail is binding 
on the parties from the time the deposit of the 
letter is made in the postoftice, is recorded in the 
case of Scottish-American Mortgage Co. v. Davis 
(Tex.), 74 S. W. Rep. 17, where the court held 
that where the proposal is sent by mail to a 
third person as agent to be submitted to 
another verbally, the latter’s acceptance by 
mail is not binding until the letter has actually 
reached the proposer. and that, therefore, the 
sender of acceptance may intercept his letter any 
time before it has reached its destination. After 
alluding to the well-known rule of acceptance by 
mail just referred to, the court said: ‘The facts 
of this case do not bring it within the rule above 
laid down, because there had been no proposition 
submitted by Brown Bros., on behalf of the mort- 
gage company, to Couts, through the mail; hence 
there was no implied authority for Couts to ae- 
cept by mail except by actual delivery of his ac- 
ceptance. When Couts deposited his letter in the 
postoflice, it was subject to his control until de- 
livered to the party addressed, and he had a per-, 
fect right to withdraw his acceptance, and aban- 
don the contract, because it did not bind the 
mortgage company until delivered, and could not 
bind Couts alone.” 





BILLS AND NOTES—LACK OF CERTAINTY AS TO 
TIME OF PAYMENT DESTROYS NEGOTIABILITY.— 
The purchaser of a promissory note containing 4 
provision for the indefinite extension of the pe- 
riod of payment takes it with notice of its defeet- 
ive character and takes it subject to all the orig- 
inal defenses thereto. That is the decision in the 
recent case of the City National Bank v. Gunter, 
72 Pac. Rep. 842. The court, in stating the rule 
of law applicable to the state of facts before them, 
said: ‘*The important question for our determi- 
nation is whether the note upon which the plaint- 
iff founds its right posesses the character and 
advantages of commercial paper. It is said to 
lack the element of certainty as to time of pay- 
ment, because of the provision embodied therein 
that ‘the makers and indorsers * * * hereby 
agree to all extensions and partial payments be- 
fore or after maturity without prejudice to the 
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holder.” An essential requirement of negotiable 
paper is certainty as to time of payment. In the 
note in question payment was first fixed at 182 
days after the date, but, as will be observed, a 
later provision makes the time indefinite by stipu- 
lating that it may be changed and extended either 
before or after maturity. If the time is to remain 
fixed until maturity, when another time is to be 
fixed by the parties, or if payment is made to de- 
pend upon events which necessarily must occur, 
and the time of paymentis ultimately certain,other 
considerations would arise;, but here payment is 
not ultimately certain, for the time named in the 
paper is subject to change at any time at the voli- 
tion of some of the parties to the paper.”’ 

The decision in this case is well sustained by 
authority. For instance, a note containing a 
clause similar to that in the note in the principal 
case was before the Supreme Court of Iowa, and 
it was held that, because the time of payment was 
uncertain and was not capable of being made cer- 
tain, the law did not regard it as negotiable paper. 
In the course of the opinion it was said that 
“notes which by their terms are payable on or 
before a fixed time or a specified event are, it is 
true, uncertain as to the time at which they are 
payable. But there is no uncertainty as to the 
time when they become absolutely due. Paper 
of this character is regarded by the courts as ne- 
gotiable, but the note before us may never fall 
due, for payment may be extended indcfinitely.”’ 
Woodberry v. Roberts, 59 Iowa, 348, 73 N.W. 
Rep. 312, 44 Am. Rep. 685. See also on this ques- 
tion: Coftin v. Spencer, 39 Fed. Rep. 262; Glid- 
den y. Henry, 104 Ind. 278,54 Am. Rep. 316; 
Clark vy. Skeen, 61 Kan. 529, 60 Pac. Rep. 327, 
49 L. R. A. 190,78 Am. St. Rep. 337; Bank v. Car- 
son, 60 Mich. 432; Rosenthal v. Rambo (Ind.), 62 
N. E. Rep. 637; Bank v. Piollet, 126 Pa. St. 194, 
17 Atl. Rep. 603, 4 L. R. A. 190, 12 Am. St. Rep. 
860. 








INJURIES TO INFANTS EN VENTRE SA 
MERE. ! Q 
Negligence resulting in the death of an in- 

testate or next of kin who at the time of 

receiving the fatal injuries was yet unborn, 
have been held to afford no basis for main- 
tainence of an action upon statutes similar to 

Lord Campbell’s Act. 

Like opinions are entertained upon the 
question whether a defendant can be held 
responsible in damages to an infant deformed 
or crippled by reason of injuries sustained 


1 Dietrich vy. Northampton (1884), 188 Mass. 14, 52 
Am. Rep. 242; Walker v. Great Northern Ry. Co. 
(1891), 28 L. R. (Ir.) 69, 82 Cent. L. J. 197; Allaire v. 
St. Lukes Hospital (1898), 184 Ill. 359, 48 L. R. A. 225, 
66 N. E. Rep. 638; Gorman y. Budlong (R. I.), (1901), 
49 Atl. Rep. 704, 55 L. R. A. 110. 





en ventre sa mere, but who, nevertheless, was 
so far advanced in prenatal development as to 
be capable of surviving, and did survive the 
defendant’s negligence. 

Elaborate arguments in favor of the affirm- 
ative of both propositions in which every 
known precedent, both ancient and modern, 
in the civil, ecclesiastical, admiralty, real 
property, and criminal law was cited by very 
able counsel and examined by the court, sig- 
nally failed of success. Peter Dietrich, Ad- 
ministrator v. Inhabitants of North Hamp- 
ton,” is the pioneer case in this department of 
the field of torts. Facts were that mother of 
plaintiff’s intestate, when in advanced preg- 
nancy, slipped and fell by reason of a defect 
in the highway, for which defendants were 
responsible, the consequence of which was a 
miscarriage. Deceased being too little ad- 
vanced in foetal life to endure the shock that 
occasioned premature birth, lived less than 
an hour after delivery. Action was bronght 
under statute authorizing a recovery for the 
benefit of the mother or next of kin. Court 
after reviewing the argument in favor of ad- 
ministrator of the child which was based 
on Lord Coke’s statement to the effect that if 
a woman is quick with child and takes a 
potion, or if a man beats her and child is born 
alive, and dies of the potion or battery, this 
is murder, said that ‘‘no case so for as we 
know has ever decided that if the infant 
survived it could maintain an action for in- 
juries received by it while in its mother’s 
womb. Yet that is the test of the principle 
relied on by the plaintiff, who can hardly 
avoid contending that a pretty large field of 
litigation has been left unexplored until the 
present moment. * * * If we should 
assume, irrespective of precedent that a man 
might owe a civil duty and incura condi- 
tional prospective liability in tort to one not 
yet in being, and if we should assume, also, 
that causing an infant to be born prematurely 
stands on same footing as wounding or 
poisoning, we should then be confronted with 
the question raised by defendant whether an 
infant dying before it was able to live sepa- 
rate from its mother, could be said to bea 
person recognized by law as capable of having 
a locus standi in court or of being represented 
there by an administrator. And this ques- 


9138 Mass. 14, 52 Am. Rep. 242. 
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tion would not be disposed of by citing those 
cases where equity has recognized the infant 
while still alive en ventre sa 
ft such 

the 


provisionally 
mere. And perhaps not by sho» in 
an infant was within the prote 

criminal law. * * * Taking all 10re- 
going considerations into account, and 
further, that as the unborn child was a part 
of the mother at the time of the injury and 
any damage to it which was not too remote 
to be recovered for at all was recoverable by 
her, we think it clear that sta:ute sued upon 
does not embrace plaintiff’s intestate within 
its meaning.’’ Second case belonging to 
the class under consideration was decided 
largely upon the authority of the foregoing. 
Suit was that of a statutory plaintiff suing as 
next of kin upon death liability statute. 
Whether a person can maintain a legal action 
for damages for injuries received before he 
was born, was held to be the test of the right 
to maintain this suit. Opinion was handed 
down by Appellate Division of the Supreme 
Court of Khode Island, holding such action 
cannot be maintained because an unborn 
child has only a fictitious existence for certain 
legal purposes, in those instances in which 
such infant is legally recognized as a person 
in esse. Action was trespass on the case for 
negligence brought by Patrick Gorman, 
plaintiff, as father and next of kin of Patrick 
Gorman, jr., deceased. Plaintiff was tenant 
of the defendant, Budlong. The plaster in 
the kitchen of the tenement occupied by the 
Gormans became loose and the ceiling liable 
to fall and tenant twice notified landlord of 
its dangerous condition, and in consideration 
that plaintiff would not move away defendant 
promised to repair and make premises safe 
and habitable. Promises of repairs were not 
kept. ‘The ceiling fell. Eliza Gorman, ten- 
ant’s wife, was hurt in the accident, receiv- 
ing injuries, the shock from which caused her 
to give premature birth to a child. The 
child died three days afteiwards. Suit was 
brought for $5,000. The case was presented 
upon defendant’s demurrer, 1, that the child 
could not have maintained the action for 
damages against plaintiff had it survived, 
hence, present plaintiff had 1o right of ac- 
tion; 2, that action was improperly brought ; 
3. that the child, not being recognized by 
law as a person capable of having a standing 
in court cannot be represented by the plaint- 





—— 


ff in this ease; 4, and that plaintiff sued jp 


his representative capacity as next of kin of 
deceased, sought to recover for money ex. 
pended in his individual capacity. 

‘*Inasmuch as to enable the plaintiff to re. 
cover’’ said the court, ‘‘the act, neglect or 
default must have been such as would if 
death had not ensued have entitled the party 
injured to maintain an action to recover dam. 
ages in respect thereof, the question at onee 
presenting itself is—can one maintain an ac. 
tion for injuries received by him while in his 
mother’s womb? * * * Unquestionably 
an unborn child has many rights and privi- 
leges, but it matters not what rights and 
privileges it has if it has not the right had 
it lived to maintain an action for the injury 
alleged to have been suffered in this case.’ 
Controverting the contention that the infant 
had any such right, the court reviewed and 
concurred in the views expressed in the three 
cases preceding it cited from the title of this 
article, and, speaking by Justice Rogers con- 
cluded thus: ‘‘In our opinion, one cannot 
maintain an action for injuries received by 
him before his birth, and consequently his 
next of kin, under the statute, after his death 
cannot maintain an action therefor, and so 
the demurrer must be sustained on that 
ground. As sustaining the demurrer on this 
ground is conclusive against maintaining the 
action, it is unnecessary to consider what 
damages could have been obtained were the 
suit maintainable.”’ 

Doubtless,a jury would experience some dif- 
ficulty in determining the sum to be awarded 
as damages to the administrator or next of 
kin of a prematurely born infant, the injuries 
sustained by whose mother resulting in her 
miscarriage were reasonably attributable un- 
der the proofs to defendants’ negligence. 
Similar difficulties have, however, been found 
not insuperable in cases in tort wherein lia- 
bility was sought to be fastened upon carriers 
of livestock used for breeding purposes, killed 
or injured in course of transit. Mention will 
be made of but one of such cases, that of New 
York, L. E. & W. R. R. Co. v. Estill.? Pre- 
mature calving of numerous cows belonging 
to an importation of blocded cattle due to ia- 
juries received en route on defendant’s cars, 


other grounds of damage, 


was, among 


313 Sup. Ct. Rep. 444. 
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counted upon in this suit. Held as to such 
of these cows as lo-* their calves prematurely, 
the amount of p  ‘ntiff’s damages was the 
difference between their merket value had 
they reached their destination in calf, and 
their market value after losing their calves. 
Strenuous objections were made by defend- 
ant carrier to any proofs of abortion, conten- 
tion being: 1, that it was only liable for in- 
juries to the animals; 2, that damage for 
abortions was too remote; 3, that it was 
something defendant could not anticipate or 
know anything about; 4, that it was not al- 
leged in the petition; 5, that there was no 
proof that defendant knew the cows were in 
calf. Trial judge ruled that ‘‘if a railroad 
company receives a cow or any other animal 
for transportation, that is with calf, and such 
animal is of greater value at point of destina- 
tion by virtue of her being in such a condi- 
tion than she would otherwise be, and in 
course of journey through the fault of carrier 
animal receives an injury that is the direct 
and immediate cause of her losing calf, that 
is an item of damage recoverable from carrier. 
* * * Of course, there may be some diffi- 
culty on both sides in proving or disproving 
fact alleged that a particular injury sus- 
tained led to the loss of calves, but the fact 
that there is difficulty in making proof don’t 
alter rule of law. Difficulty is one of fact and 
not a difficulty in law.’’ Held, evidence was 
properly admitted and foregoing ruling cor- 
rect. Further held, that it was not necessary 
toshow that carrier had notice that cattle 
were with calf in order to charge it with 
damage resulting from abortions produced by 
its negligence where there is nothing to show 
that any special or unusual care was requisite 
by reason of their being pregnant. Meeting 
the objection that the measure of damages 
ought to have been fixed with reference to 
the fact that aborting cows do not perma- 
nently lose their market value thereby, but 
will, under proper care, regain capacity to 
breed regularly, triat court made a remark 
open to the construction that it was not ap- 
parent that defendants would thereby suc- 
ceed in diminishing damages, since, in that 
event, allowance must still be made for 
aborted calves, and the increase of said calves 
reasonably to be anticipated during the period 
of time consumed in such treatment. The 
441 Fed. Rep. 849. 








court remarked ‘‘that is a very important ele- 
ment of damage that ought to be considered if 
defendant’s theory of the measure of damages 
is adopted inasmuch as the cattle were very 
valuahie and had been imported for breeding 
purposes, and the period of disability might 
last for two or three years even if the animals 
became regular breeders. * * * But, 
even if the rule invoked had been adopted 
and due allowance had been made for cost of 
supporting the animals during the period of 
barrenness as well as for calves lost in the 
meantime, it may well be doubted whether 
the rule would have operated to the advan- 
tage of defendant.’’ 

If there is no objection in principle that 
will preclude court from charging a jury to 
estimate damage to shippers of live stock by 
reason of loss of calves in consequence of in- 
juries negligently inflicted upon pregnant 
cows then it is submitted that it was equally 
the province of the jury under appropriate is- 
sues in each of the cases under review to 
have estimated the damages to administrator 
and statutory beneficiary suing for the death 
of an infant resulting from injuries received 
en ventre samere. To the objection made in 
Dietrich’s case to such a recovery that any 
damage resulting to the unborn child by 
reason of its injuries which were not too re- 
mote to be recovered for at all, were recover- 
able by the mother, it may, therefore, be 
answered that the necessity for an action in 
favor of the child exists and arises because 
the damages it has sustained are not, on com- 
mon law principles, recoverable by the 
mother, there being no theory on which the 
jury may be told that she may also recover 
for the disfigurement or incapacity relative or 
absolute to perform any of the functions of 
life sustained by the child in consequence of 
such injuries. Itis said by the authorities 
that it is the conjunction of damages and 
wrong that creates a tort, and that there is 
no tort if either damage or wrong is wanting.® 
Now, the remedy for a tort is ordinarily 
compensation, or, as stated by the same 
author, ‘method chosen for the protection 
of rights, being an action for recovery of 
damages for their invasion, it is manifest 
that when a party is convicted of the inva- 
sion the conviction must be followed by some 
consequence disagreeable to himself or it 


5 Cooley on Torts, 66. 
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could not possibly operate as a restraint. 
As damages are the only penalty which the 
law provides for commission of a tort it is ob- 
vious that a recovery in damages must be al- 
lowed in every case in which a wrong is com- 
mitted, or those wrongs for which no damages 
are awarded will be committed with impun- 
ity.””* 

General rule is that the action should be 
brought in the name of the party whose legal 
right has been affected against the party who 
committed the injury or by or against their 
personal representatives.’ Hence, if infants 
en ventre sa mere are to be extended the 
equal protection of the laws, then the con- 
junction of damage and wrong with respect 
to them creates a tort and since the action 
must be brought in the name of the party 
whose legal right has been affected the in- 
fant himself, if he survives, is the proper 
party to invoke legal redress for the infrac- 
tion of his personal rights. 

Whether or not, had the infant survived, 
defendant would have been liable to it for in- 
juries received en ventre sa mere has been 
seen from the foregoing cases to have been 
held to be the test of the right to maintain 
the action. Cases directly presenting this 
question form the second set of the group of 
cases reviewed. 

Injuries of a very serious character sus- 
tained by mother of plaintiff in a railroad ac- 
cident, effects of which were transmitted to 
plaintiff in utero resulting in her deformity 
from birth were sued for in Walker v. Great 
Northern Ry. Co.* The mother was right- 
fully upon defendants’ train in the capacity 
of a passenger. It was held that the action 
could not be sustained, each of the judges 
reaching this conclusion by reasonings vary- 
ing from, and at variance with that of each 
of the others. The chief justice said that the 
statement of claim did not allege that the 
mother made any contract in reference to the 
child—contract was with mother in respect 
to herself alone. It did not allege that any 
consideration was received by the company 
in respect to child. It did not allege that the 
company, through its servants or otherwise, 
knew anything about the child or the condi- 


6 Id. 69. 
71 Chit. Pl. 1. 
$28 L. R. (Ir.) 69, 82 Cent. L. J. 197. 





tion of the mother. ‘It is quite plain, for 
aught that appears in this statement of claim, 
that however the child in the womb may be 
regarded, whether as part of the mother or 
having a distinct personalty—whether an en. 
tity or a nonentity—it was, so far as any 
actual relation the company had with it~a 
nonentity and, therefore, in my opinion, the 
existence of the duty for the breach of which 
the defendants would be liable, as carriers of 
passengers cannot be inferred.”’ 

Actual knowledge by defendant of the con- 
dition of plaintiff’s mother at the time of the 
infliction of the injuries in question was al- 
leged in Allaire v. St. Lukes Hospital,® the 
declaration in which set forth that de 
fendant was possessed of and operating a 
hospital for the reception of women during 
the time before, at and after accouchment 
and parturition and until convalescent there. 
after, and for the safe delivery of infants en 
ventre sa mere, for hire and reward. That 
plaintiff’s mother, within ten days of plaint- 
iff’s natural birth, of which defendant had 
knowledge, and on its solicitation and re- 
quest for hire and reward became, and was a 
patient of said defendant in its hospital, that 
thereupon it became and was ‘he duty of de- 
fendant to carefully and comfortably house, 
shelter and keep plaintiff’s said mother, for her 
own well-being, as for the benefit of plaintiff, 
to the end that he might be naturally born of 
his mother in said hospital, without injury or 
harm to his person. The circumstances of 
the infliction of the injuries sued for, which 
were charged to have rendered plaintiff a 
cripple for life, were then set forth by apt 
averments and with such particularity as to 
disclose what would have been actionable 
negligence toward him, provided he was en- 
titled to a locus standi in court in other re 
spects. Service was made and the defend- 
ant hospital appeared and demurred, con- 
tending that a child unborn is not a person 
in being so as to be entitled, after its birth, 
to maintain an action for injuries en ventre sa 
mere. Superior Court of Cook county sus- 
tained demurrer and this judgment was suc- 
cessively affirmed in the appellate and su- 
preme courts although vigorous dissent was 
expressed by Mr. Justice Windes, of the 
former and Chief Justice Boggs, of the latter 


9 184 TI]. 359, 56 N. E. Rep. 638, 48 L. R. A. 225. 
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tribunal. Expressions of opinion emanating 
from the courts wherein the action of the su- 
perior court was aflirmed, are very brief and 
put two decisions were cited by these courts 
as authority for their action—these being the 
Massachusetts and Irish cases cited in note 
to the title of this article. ‘‘That a child be- 
fore birth,’’ said Mr. Justice Adams of the 
appellate court, and this language was 
adopted in the supreme court, ‘‘is, in fact, a 
part of the mother and is only severed from 
her at birth, cannot, we think, be success- 
fully disputed. The doctrine of the civil law 
and the ecclesiastical and admiralty courts 
therefore, that an unborn child may be re- 
garded as in esse for some purposes when for 
its benefit, is a mere legal fiction which, so 
far as we have been able to discover, has not 
been indulged in by the courts of the com- 
mon law to the extent of allowing an action 
by an infant for injuries occasioned before 
its birth.’’ The law recognizes a normal 


tight of every person against whom a tort is 
committed to secure legal redress therefor. 
And the remedy in tort lies ordiuarily at the 
suit of the party injured. 


‘*Although it is 
impossible to lay down any general princi- 
ples to which all common law actions of tort 
may be referred,’’ says Mr. Jaggard,!° ‘‘it 
will be found that they are in the main di- 
rected to afford the simple remedy of a pe- 
cuniary satisfaction for direct and obvious 
invasions of three elementary rights,’’ chief 
of which, according to this author is the 
right of perscnal security. 

Equally familiar learning is the proposition 
that every physical endowment, function and 
capacity is of importance to the life of every 
human being and that occasion will arise for 
the exercise of each and all of them and that 
to the extent that any function is destroyed 
or its discharge rendered painful or perilous 
by wrongful infliction of physical injury, the 
party complaining is entitled to damages. In 
other words we can conceive of no physical 
injury wrongfully inflicted whether entailing 
pain only or disfigurement or incapacity rela- 
tive or absolute to perform any of the func- 
tions of life which may not be made the predi- 
cate for compensation in damages.'! An 
exception is made, however, on the authority 


Vol. 1, page 94. 
1 Alabama G. S. 
J. 318, 


R. Co. v. Hill (Ala.), 33 Cent. L. 





of the cases under review, where the injuries 
sued for were inflicted upon one then en ven- 
tre sa mere. 

Escape from this dilemma is sought in the 
negation of the proposition that such an in- 
fant is a legal person. This is but a retreat 
from one dilemma into another since it in- 
volves the denial that such infants are human 
beings! If a child in utero is not a human 
being when so far advanced in prenatal age 
as that should parturition by natural or arti- 
ficial means occur at such age, such child 
could and would live separably from the 
mother and but for the shock from injuries to 
the mother would have grown into the ordin- 
ary activities of life, then to what department 
of biological phenomena is it properly assign- 
able? The conclusion that such child isa 
human being involves assent to the proposi- 
tion that it is a person capable of rights and 
as a matter of fact is ecclesiastical, civil, real 
property and criminal law, and by along train 
of adjudications in equity and by several well 
considered cases in admiralty, all immemori- 
ally treating them as persons in being, such 
rights created by deed, will, and statute have 
been accorded for a great variety of purposes. 
Hence, it is destructive of the symmetry of 
the law to withhold from such persons rights 
the invasion of which is only subject to re- 
dress in tort. These considerations accord 
with the compliment of those cognitions or 
convictions which we receive from nature, 
which all men possess in common, and by 
which they test the truth of knowledge and 
the morality of actions—in other words, with 
common sense. Hence it may be reasonably 
anticipated that somewhere among the writ- 
ings of eminent jurists reflections of this na- 
ture have been set down, and upon recourse 
to the works of one of them who chose for his 
field ‘‘The Philosophy of Positive Law’’ we 
find these anticipations verified. ‘‘Since 
rights reside in persons,’’ says Austin,!? 
‘‘and since persons, things, acts and for. 
bearances are the subjects or objects of rights 
I must advert to the respective signification 
of these various related expressions before I 
address myself to the rights and obligations 
to which they answer. Persons are divisible 
into two classes ; physical or natural persons, 
and legal or fictitious persons. The exprese 
sions physical or natural are here used merely 

12 Vol. 2, § 426, page 282. 
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to distinguish persons properly so called from 
persons which are such by a figment. When 
I speak of persons simply I mean physical or 
natural persons. By a physical or natural 
person or by a person simply I mean homo or 
a man in the largest signification of the term; 
that is to say as including every being which 
ean be deemed human.”’ 

Pecuniary satisfaction is equally denied a 
human being for a direct and obvious invasion 
of the elementary right of personal security 
whether it be in the refusal to permit an ac- 
tion to be maintained by administrator or 
next of kin for death as the result of injuries 
negligently inflicted upon it, prior to birth, or 
by the refusal to allow the infant subsequently 
born and surviving in a maimed and crippled 
condition to maintain an action in its own 
right for prenatal injuries to which such 
maimed and crippled condition are attribut- 
able. 

If my reasoning on this branch of the sub- 
ject is correct it follows that the right to 
maintain the action in neither of these cases 
required support in analogies from equity, 
decisions, admiralty, real property, ecclesi- 
astical, criminal or the civil law. Hence it 
was not necessary for the disposition of either 
of them that analogies from these fields had 
been judicially scrutinized and found invalid. 
Eminent for their legal learning, the opinions 
of the courts in these cases will for the future 
be cited as decisive against the right of ac- 
tion claimed in like cases hereafter. Prob- 
ably the mere perusal of them will deter coun- 
sel from advising the commencement of such 
suits. Criticism leading to the conclusion 
that the cases referred to or either of them 
should have been decided differently upon 
the issues presented will manifestly impair 
their value as precedents. Are they suscept- 
ible to such criticism? Courts do not de- 
cline the enforcement of rights or the admini- 
stration of justice because there is no remedy 
according to the old form or rules.'* Anda 
direct precedent is nut necessary to give a 
right of action for a wrong.'* In other 
worls, the newness of a tort is no objection 
to an action on it if it comes within any prin- 
And, 


since no precedent is entitled to intellectual 


ciple upon which the courts can aect.!* 


1 Wattes Actions and Defenses, 7. 
‘ Kujek v. Goldman, 150 N. Y. 176, 
"1 Jagward, 


ML. R. A. 156, 





et 


assent, or the propositions therein laid dowp 
deemed conclusively settled until every argu. 
ment that can be raised in objection thereto 
has been mooted and finally disposed of by 
the courts, these considerations, discursively 
enunciated, applied to the group of cases re 
viewed compel the inquiry whether there hag 
been a judicial disregard of logical and legal 
inferences based upon the right Of unborn ha- 
man beings to come into the world according 
to the course of nature alive and unmaimed, 
Wa. B. Morris, 


Danville, Ill. 


ae 


LIABILITY OF INSURANCE AGENTS, 
Insurance agents are, as a general rule, not in- 
surers of the financial standing of the companies 
they represent, as agents of companies which 
are duly admitted under the laws of the state 
where the agent transacts the business, or has 
his agency. Where the business is legally trans- 
acted, the agent is not liable personally for the 
financial standing of his principal, so long as he 
is not party to fraud or deceit. But it is quite 
different where a broker places insurance in com- 
panies which have not complied with the pro- 
visions of the statutes of the state where the 
agent transacts the business or has his agency. 
In the case of Morton vy. Hart,! the court holds, 
that an agent who takes a policy in that state for 
a foreign company that is doing business unlaw- 
fully, not having complied with the laws of that 
state regulating the business of insurance, be- 
comes personally i1esponsible to the policy- 
holder for loss that may occur under that policy. 
The agent is held to guarantee the solvency of 
the concerns he represents to the extent of the 
requirements of the statutes of that state and that 
losses will be paid. The Tennessee court holds 
the agent liable because his wrongful act has 
brought about the loss and he must sustain it. 
In Indiana the courts hold the agent personally 
liable to the assured for loss under a policy pro- 
cured by him in an unlicensed company, for the 
reason the courts in that state hold the agent 
under such circumstances, the agent of the as- 
sured, and not the agent of the insurer, and the 
rule that an agent is liable to his principal for 
loss or damage caused by his negligence and 
want of skill, is applicab!e. That would be 
specially true where the policy-holder relied 
upon the representations, knowledge and skill of 
the agent, to procure for him an enforceable con- 


tract in a solvent company. * 

In that case the agent was held liable for the 
loss, because he failed and neglected to forward 
the premium intrusted to him 
was void for the 


to the company 


for that purpose, and the policy 


' SS Tenn. 427. 
see Criswell \ 


. Riley, 5 
Rep. 1101, and 32 ’ 


N 





down 
argu. 
ereto 
of by 
sively 
S Te 
e has 
legal 
n ha- 


rding 


med, 


TS. 
ot in- 
anies 
yhich 
state 
r has 
rans- 
Tr the 
as he 
quite 
com- 
pro- 
- the 
y. 
olds, 
e for 
law- 
that 
be- 
licy- 
licy. 
sy of 
F the 
that 
olds 
has 


ally 
pro- 
* the 
gent 
> as 
| the 
| for 
and 
| be 
lied 
1 of 
‘on- 


the 
ard 
him 
the 


VoL. 98 


CENTRAL LAW JOURNAL. 149 








— 


non-payment of premium, and on account of 
such negligence the agent was held personally 
[able to the policy-holder for all loss under the 
policy. 

In Massachusetts the courts hold that the 
agent is the agent of the assured in procuring a 
policy inany company of which he fis not the 
duly appointed agent.* The New York court 
held the same in Wilber v. Williamsburgh City 
Ins. Co.4 In Illinois it is a question of fact for 
the court or jury trying the cause.° 

The leading case on this subject is Burges v. 
Jackson. The court holds in that case that, 
“persons who hold themselves out as brokers en- 
gaged in the business of effecting insurance as- 
sume tohave the requisite knowledge, informa- 
tion, ability and skill to transact such business 
for their patrons and to use reasonable care, skill 
and diligence in so doing.*’ And if such broker 
procures a policy in a company not licensed to 
transact such business in New York, such policy 
being void under the New York statutes, the 
broker was held personally liable to the policy 
holder for any loss under such policy procured 
under such circumstances. 

Insurance business is peculiar unto itself. But 
few policy holders know anything about the fi- 
nancial and legal standing of the companies in 
which their property is insured and they rely 
almost wholly upon the integrity, skill and judg- 
ment ot their agents and brokers. Hence, the 
law should hold the agent to that degree of care, 
skill and judgment which a prudent man would 
exercise under like circumstances. 

In most of the states there are statutes making 
ita penal offense, with severe penalties attached, 
to represent in any way a company that has not 
complied with certain requirements. But these 
statutes are evaded by a clause in the policy 
making the agent or broker, who procures the 
policy in that company by sending the applica- 
tion to the ‘‘Home Office,” the agent of the as- 
sured and not the agent of the ‘‘company.” 
These class of companies take what are called 
“target risks,’’ collect the premium through the 
aforesaid broker, pay him a good round commis- 
sion, and seldom pay losses. 

The law holding such agents personally liable 
for the loss under such policies, is wholesome and 
should be faithfully enforced. 

N. A. WHITAKER. 

Martinsville, Ind. 


® Westiield Cigar Co. y. Ins. Co. of N. A., 169 Mass. 
882,47 N. E. Rep. 1026. 
125 N. E. Rep. 926, 
Firemen’s Ins, Co. v. Horton, 170 TIL 258, 48 N, 
E. Rep. 55, 
*46.N. Y.°Supp. 326, 








WITNESSES — IMPEACHMENT OF WITNESS 
GIVING TESTIMONY BY DEPOSITION. 


BROWN v. GILLETT. 
Supreme Court of Washington, November 30, 1903. 

A witness, though giving his testimony by deposi- 
tion, may not be impeached by showing that he has 
made a statement different from his testimony, till 
his attention is called to the statement and he has an 
opportunity to explain it. 

DunBAR, J.: The complaint in this case al- 
leges, in substance, that in April, 1901, the de- 
fendant obtained a loan from the plaintiff of 
$500 on a fraudulent representation that a placer 
mining claim which he had in Alaska was abund- 
ant security for the said sum, and that the claim 
was a developed claim, and was producing gold, 
and would produce gold in Jarge amounts; that 
said representations were false and fraudulent, 
and were known by the defendant to be false and 
fraudulent when he made them: that plaintiff 
did not know at said time, and has only recently 
learned, that such representations were false and 
fraudulent, and that the mortgage security given 
by defendant to plaintiff was worthless, and of 
no value whatever; and judgment is demanded 
for the sum of $500, with interest at the legal rate 
from the date at which the money was obtained. 
The answer admits the obtaining of the $500, but 
denies the allegations in relation to false and 
fraudulent representations, so that the question 
at issue in the trial of the cause was whether or 
not false and fraudulent representations had been 
made by the defendant to the plaintiff. The 
cause was tried toa jury, and a verdict rendered 
in favor of defendant, from which judgment this 
appeal is taken. 

The allegations are: (1) That the court erred 
in admitting evidence which showed and tended 
to show nothing more than that the claim men- 
tioned had a speculative value; (2) that the court 
erred in admitting testimony of witnesses as to 
the value of the claim, whose opinion was based 
on little or no knowledge, and in failing to in- 
struct the jury as to the slight value of such testi- 
mony; (3) that the court erred in giving its in- 
structions to the jury, in that the court wholly 
failed to instruct the jury that they could, in any 
event, find a verdict for the plaintiff; (4) that 
the court erred in refusing to give instructions re- 
quested by appellant to the effect that, if they 
believed from the evidence that the respondent 
made the representations alleged to have been 
made to the appellant, and that these representa- 
tions were not true, their verdict should be for 
the appellant, and that it was not necessary for 
them to find that the respondent knew that the 
representations were false, and that, if they be- 
lieved that any witness had willfully testified 
falsely to any material fact, then they were at 
liberty to disregard the entire testimony of that 
witness: (5) that the court erred in permitting 
the respondent to impeach appellant's witness 
(ilines, because the reepondent had not on the 
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tion would not be disnosed of by citine those 
cases where equity has recognized the infant 
provisionally while still alive en ventre sa 
mere. And perha; *’ ~ showing that such 
an infant was withi rotection of the 
criminal law. * * ing all the fore- 
going considerations into account, and 
further, that as the unborn child was a part 
of the mother at the time of the injury and 
any damage to it which was not too remote 
to be recovered for at all was recoverable by 
her, we think it clear that sta‘ute sued upon 
does not embrace plaintiff’s intestate within 
its meaning.’’ Second case belonging to 
the class under consideration was decided 
largely upon the authority of the foregoing. 
Suit was that of a statutory plaintiff suing as 
next of kin upon death liability statute. 
Whether a person can maintain a legal action 
for damages for injuries received before he 
was born, was held to be the testof the right 
to maintain this suit. Opinion was handed 
down by Appellate Division of the Supreme 
Court of Khode Island, holding such action 
eananot be maintained because an unborn 
-child has only a fictitious existence for certain 
legal purposes, in those instances in which 
such infant is legally recognized as a person 
in esse. Action was trespass on the case for 
wegligence brought by Patrick Gorman, 
plaintiff, as father and next of kin of Patrick 
Gorman, jr., deceased. Plaintiff was tenant 
of the defendant, Budlong. The plaster in 
the kitchen of the tenement occupied by the 
Gormans became loose and the ceiling liable 
to fall and tenant twice notified landlord of 
its dangerous condition, and in consideration 
that plaintiff would not move away defendant 
promised to repair and make premises safe 
Promises of repairs were not 


and habitable. 
Eliza Gorman, ten- 


kept. The ceiling fell. 
ant’s wife, was hurt in the accident, receiv- 
ing injuries, the shock from which eaused her 


to give premature birth to a child. The 
child died three days afterwards. Suit was 


brought for $5,000. The case was presented 
upon defendant’s demurrer, 1, that the child 
could not have maintained the action for 
damages against plaintiff had it survived, 
hence, present plaintiff had no right of ac- 
tion; 2, that action was improperly brought ; 
3. that the child, not being recognized by 
law as a person capable of having a standing 
in court cannot be represented by the plaint- 











iff ii Chis case; 4, and that plaintiff sued in 
his representative capacity as next of on of 
deceased, soug'.t to recover for money ex- 
pended in his individual capacity. 

‘‘Inasmuch as to enable the plaintiff to re- 
cover’ said the court, ‘‘the act, neglect or 
default must have been such as would if 
death had not ensued have entitled the party 
injured to maintain an action to recover dam- 
ages in respect thereof, the question at once 
presenting itself is—can one maintain an ac- 
tion for injuries received by him while in his 
mother’s womb? * * * Unquestionably 
an unborn child has many rights and _privi- 
leges, but it matters not what rights and 
privileges it has if it has not the right had 
it lived to maintain an action for the injury 
alleged to have been suffered in this case.’’ 
Controverting the contention that the infant 
had any such right, the court reviewed and 
concurred in the views expressed in the three 
cases preceding it cited from the title of this 
article, and, speaking by Justice Rogers con- 
cluded thus: ‘‘In our opinion, one cannot 
maintain an action for injuries received by 
him before his birth, and consequently his 
next of kin, under the statute, after his death 
cannot maintain an action therefor, and so 
the demurrer must be sustained on that 
ground. As sustaining the demurrer on this 
ground is conclusive against maintaining the 
action, it is unnecessary to consider what 
damages could have been obtained were the 
suit maintainable.’’ 

Doubtless,a jury would experience some dif- 
ficulty in determining the sum to be awarded 
as damages to the administrator or next of 
kin of a prematurely born infant, the injuries 
sustained by whose mother resulting in her 
miscarriage were reasonably attributable un- 
der the proofs to defendants’ negligence. 
Similar difficulties have, however, been found 
not insuperable in cases in tort wherein lia- 
bility was sought to be fastened upon carriers 
of livestock used for breeding purposes, killed 
or injured in course of transit. Mention will 
be made of but one of such cases, that of New 
York, L. E. & W. R. R. Co. v. Estill.’ Pre- 
mature calving of numerous cows belonging 
to an importation of blooded cattle due to in- 
juries received en route on defendant’s cars, 
other grounds of damage, 





was, among 
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counted upon in this suit. Held as to such 
of the > cows as lost their calves prematurely, 
the. .ouat of ;laintiff’s damages was the 
difference between their market value had 
they reached their destination in calf, and 
their market value after losing their calves. 
Strenuous objections were made by defend- 
ant carrier to any proofs of abortion, conten- 
tion being: 1, that it was only liable for in- 
juries to the animals; 2, that damage for 
abortions was too remote; 3, that it was 
something defendant could not anticipate or 
know anything about; 4, that it was not al- 
leged in the petition; 5, that there was no 
proof that defendant knew the cows were in 
calf. Trial judge ruled that ‘‘if a railroad 
company receives a cow or any other animal 
for transportation, that is with calf, and such 
animal is of greater value at point of destina- 
tion by virtue of her being in such a condi- 
tion than she would otherwise be, and in 
course of journey through the fault of carrier 
animal receives an injury that is the direct 
and immediate cause of her losing calf, that 
is an item of damage recoverable from carrier. 
* * * Of course, there may be some diffi- 
culty on both sides in proving or disproving 
fact alleged that a particular injury sus- 
tained led to the loss of calves, but the fact 
that there is difficulty in making proof don’t 
alter rule of law. Difficulty is one of fact and 
not a difficulty in law.’’ Held, evidence was 
properly admitted and foregoing ruling cor- 
rect. Further held, that it was not necessary 
to show that carrier had notice that cattle 
were with calf in order to charge it with 
damage resulting from abortions produced by 
its negligence where there is nothing to show 
that any special or unusual care was requisite 
by reason of their being pregnant. Meeting 
the objection that the measure of damages 
ought to have been fixed with reference to 
the fact that aborting cows do not perma- 
nently lose their market value thereby, but 
will, under proper care, regain capacity to 
breed regularly, triat court made a remark 
open to the construction that it was not ap- 
parent that defendants would thereby suc- 
ceed in diminishing damages, since, in that 
event, allowance must still be made for 
aborted calves, and the increase of said calves 
reasonably to be anticipated duriny the period 
of time consumed in such treatment.* The 


441 Fed. Rep. 849. 





court remarked ‘‘that is a very important ele- 
ment of damage that ought to be considered if 
defendant’s theory of the measure of damages 
is adopted inasmuch as the cattle were very 
valuable and had been imported for breeding 
purposes, and the period of disability might 
last for two or three years even if the animals 
became regular breeders. * * * But, 
even if the rule invoked had been adopted 
and due allowance had been made for cost of 
supporting the animals during the period of 
barrenness as well as for calves lost in the 
meantime, it may well be doubted whether 
the rule would have operated to the advan- 
tage of defendant.’’ 

If there is no objection in principle that 
will preclude court from charging a jury to 
estimate damage to shippers of live stock by 
reason of loss of calves in consequence of in- 
juries negligently inflicted upon pregnant 
cows then it is submitted that it was equally 
the province of the jury under appropriate is- 
sues in each of the cases under review to 
have estimated the damages to administrator 
and statutory beneficiary suing for the death 
of an infant resulting from injuries received 
en ventre sa mere. To the objection made in 
Dietrich’s case to such a recovery that any 
damage resulting to the unborn child by 
reason of its injuries which were not too re- 
mote to be recovered for at all, were recover- 
able by the mother, it may, therefore, be 
answered that the necessity for an action in 
favor of the child exists and arises because 
the damages it has sustained are not, on com- 
mon law principles, recoverable by the 
mother, there being no theory on which the 
jury may be told that she may also recover 
for the disfigurement or incapacity relative or 
absolute to perform any of the functions of 
life sustained by the child in consequence of 
such injuries. Itis said by the authorities 
that it is the conjunction of damages and 
wrong that creates a tort, and that there is 
no tort if either damage or wrong is wanting. °® 
Now, the remedy for a tort is ordinarily 
compensation, or, as stated by the same 
author, ‘‘method chosen for the protection 
of rights, being an action for recovery of 
damages for their invasion, it is manifest 
that when a party is convicted of the inva- 
sion the conviction must be followed by some 
consequence disagreeable to himself or it 


5 Cooley on Torts, 66. 
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could not possibly operate as a restraint. 
As damages are the only penalty which the 
law provides for commission of a tort it is ob- 
vious that a recovery in damages must be al- 
lowed in every case in which a wrong is com- 
mitted, or those wrongs for which no damages 
are awarded will be committed with impun- 
ity.’’® 

General rule is that the action should be 
brought in the name of the party whose legal 
right has been affected against the party who 
committed the injury or by or against their 
personal representatives.’ Hence, if infants 
en ventre sa mere are to be extended the 
equal protection of the laws, then the con- 
junction of damage and wrong with respect 
to them creates a tort and since the action 
must be brought in the name of the party 
whose legal right has been affected the in- 
fant himself, if he survives, is the proper 
party to invoke legal redress for the infrac- 
tion of his personal rights. 

Whether or not, had the infant survived, 
defendant would have been liable to it for in- 
juries received en ventre sa mere has been 
seen from the foregoing cases to have been 
held to be the test of the right to maintain 
the action. Cases directly presenting this 
question form the second set of the group of 
cases reviewed. 

Injuries of a very serious character sus- 
tained by mother of plaintiff in a railroad ac- 
cident, effects of which were transmitted to 
plaintiff in utero resulting in her deformity 
from birth were sued for in Walker v. Great 
Northern Ry. Co.* The mother was right- 
fully upon defendants’ train in the capacity 
of a passenger. It was held that the action 
could not be sustained, each of the judges 
reaching this conclusion by reasonings vary- 
ing from, and at variance with that of each 
of the others. The chief justice said that the 
statement of claim did not allege that the 
mother made any contract in reference to the 
child—contract was With mother in respect 
to herself alone. It did not allege that any 
consideration was received by the company 
in respect to child. It did not allege that the 
company, through its servants or otherwise, 
knew anything about the child or the condi- 


6 Id. 69. 
71 Chit. Pl. 1. 
828 L. R. (Ir.) 69, 82 Cent. L. J. 197. 





tion of the mother. ‘‘It is quite plain, for 
aught that appears in this statement of claim, 
that however the child in the womb may be 
regarded, whether as part of the mother or 
having a distinct personalty—whether an en- 
tity or a nonentity—it was, so far as any 
actual relation the company had with it—a 
nonentity and, therefore, in my opinion, the 
existence of the duty for the breach of which 
the defendants would be liable, as carriers of 
passengers cannot be inferred.”’ 

Actual knowledge by defendant of the con- 
dition of plaintiff’s mother at the time of the 
infliction of the injuries in question was al- 
leged in Allaire v. St. Lukes Hospital,’ the 
declaration in which set forth that de- 
fendant was possessed of and operating a 
hospital for the reception of women during 
the time before, at and after accouchment 
and parturition and until convalescent there- 
after, and for the safe delivery of infants en 
ventre sa mere, for hire and reward. That 
plaintiff’s mother, within ten days of plaint- 
iff’s natural birth, of which defendant had 
knowledge, and on its solicitation and re- 
quest for hire and reward became, and was a 
patient of said defendant in its hospital, that 
thereupon it became and was ‘he duty of de- 
fendant to carefully and comfortably house, 
shelter and keep plaintiff’s said mother, for her 
own well-being, as for the benefit of plaintiff, 
to the end that he might be naturally born of 
his mother in said hospital, without injury or 
harm to his person. The circumstances. of 
the infliction of the injuries sued for, which 
were charged to have rendered plaintiff a 
cripple for life, were then set forth by apt 
averments and with such particularity as to 
disclose what would have been actionable 
negligence toward him, provided he was en- 
titled to a locus standi in court in other re- 
spects. Service was made and the defend- 
ant hospital appeared and demurred, con- 
tending that a child unborn is not a person 
in being so as to be entitled, after its birth, 
to maintain an action for injuries en ventre sa 
mere. Superior Court of Cook county sus- 
tained demurrer and this judgment was suec- 
cessively affirmed in the appellate and su- 
preme courts although vigorous dissent was 
expressed by Mr. Justice Windes, of the 
former and Chief Justice Boggs, of the latter 


9 184 II]. 359, 56 N. E. Rep. 628, 48 L. R. A. 225. 
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tribunal. Expressions of opinion emanating 
from the courts wherein the action of the su- 
perior court was aflirmed, are very brief and 
but two decisions were cited by these courts 
as authority for their action—these being the 
Massachusetts and Irish cases cited in note 
to the title of this article. ‘*That a child be- 
fore birth,’’ said Mr. Justice Adams of the 
appellate court, and this language was 
adopted in the supreme court, ‘‘is, in fact, a 
part of the mother and is only severed from 
her at birth, cannot, we think, be success- 
fully disputed. The doctrine of the civil law 
and the ecclesiastical and admiralty courts 
therefore, that an unborn child may be re- 
garded as in esse for some purposes when for 
its benefit, is a mere legal fiction which, so 
far as we have been able to discover, has not 
been indulged in by the courts of the com- 
mon law to the extent of allowing an action 
by an infant for injuries occasioned before 
its birth.’’ The law recognizes a normal 
right of every person against whom a tort is 
committed to secure legal redress therefor. 
And the remedy in tort lies ordiuarily at the 
suit of the party injured. ‘‘Although it is 
impossible to lay down any general princi- 
ples to which all common law actions of tort 
may be referred,’ says Mr. Jaggard,!° ‘‘it 
will be found that they are in the main di- 
rected to afford the simple remedy of a pe- 
cuniary satisfaction for direct and obvious 
invasions of three elementary rights,’’ chief 
of which, according to this author is the 
right of perscnal security. 

Equally familiar learning is the proposition 
that every physical endowment, function and 
capacity is of importance to the life of every 
human being and that occasion will arise for 
the exercise of each and all of them and that 
to the extent that any function is destroyed 
or its discharge rendered painful or perilous 
by wrongful infliction of physical injury, the 
party complaining is entitled to damages. In 
other words we can conceive of no physical 
injury wrongfully inflicted whether entailing 
pain only or disfigurement or incapacity rela- 
tive or absolute to perform any of the func- 
tions of life which may not be made the predi- 
cate for compensation in damages.'! An 
exception is made, however, on the authority 


® Vol. 1, page 94. 
11 Alabama G,. S. 
J. 318. 


R. Co. v. Hill (Ala.), 33 Cent. L. 
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of the cases under review, where the injuries 





sued for were inflicted upon one then en ven- 
tre sa mere. 

Escape from this dilemma is sought in the 
negation of the proposition that such an in- 
fant is a legal person. This is but a retreat 
from one dilemma into another since it in- 
volves the denial that such infants are human 
beings! If a child in utero is not a human 
being when so far advanced in prenatal age 
as that should parturition by natural or arti- 
ficial means occur at such age, such child 
could and would live separably from the 
mother and but for the shock from injuries to 
the mother would have grown into the ordin- 
ary activities of life, then to what department 
of biological phenomena is it properly assign- 
able? The conclusion that such child is a 
human being involves assent to the proposi- 
tion that it is a person capable of rights and 
as a matter of fact is ecclesiastical, civil, real 
property and criminal law, and by along train 
of adjudications in equity and by several well 
considered cases in admiralty, all immemori- 
ally treating them as persons in being, such 
rights created by deed, will, and statute have 
been accorded for a great variety of purposes. 
Hence, it is destructive of the symmetry of 
the law to withhold from such persons rights 
the invasion of which is only subject to re- 
dress in tort. These considerations accord 
with the compliment of those cognitions or 
convictions which we receive from nature, 
which all men possess in common, and by 
which they test the truth of knowledge and 
the morality of actions—in other words, with 
common sense. Hence it may be reasonably 
anticipated that somewhere among the writ- 
ings of eminent jurists reflections of this na- 
ture have been set down, and upon recourse 
to the works of one of them who chose for his 
field ‘‘The Philosophy of Positive Law’’ we 
find these anticipations verified. ‘‘Since 
rights reside in persons,’’ says Austin,!? 
‘‘and since persons, things, acts and for. 
bearances are the subjects or objects of rights 
I must advert to the respective signification 
of these various related expressions before I 
address myself to the rights and obligations 
to which they answer. Persons are divisible 
into two classes ; physical or natural persons, 
and legal or fictitious persons. The exprese 
sions physical or natural are here used merely 

12 Vol. 2, § 426, page 232. 
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to distinguish persons properly so called from 
persons which are such by a figment. When 
I speak of persons simply I mean physical or 
natural persons. By a physical or natural 
person or by a person simply I mean homo or 
a man in the largest signification of the term; 
that is to say as including every being which 
can be deemed human.’’ 

Pecuniary satisfaction is equally denied a 
human being for a direct and obvious invasion 
of the elementary right of personal security 
whether it be in the refusal to permit an ac- 
tion to be maintained by administrator or 
next of kin for death as the result of injuries 
negligently inflicted upon it, prior to birth, or 
by the refusal to allow the infant subsequently 
born and surviving in a maimed and crippled 
condition to maintain an action in its own 
right for prenatal injuries to which such 
maimed and crippled condition are attribut- 
able. 

If my reasoning on this branch of the sub- 
ject is correct it follows that the right to 
maintain the action in neither of these cases 
required support in analogies from equity, 
decisions, admiralty, real property, ecclesi- 
astical, criminal or the civil law. Hence it 
was not necessary for the disposition of either 
of them that analogies from these fields had 
been judicially scrutinized and found invalid. 
Eminent for their legal learning, the opinions 
of the courts in these cases will for the future 
be cited as decisive against the right of ac- 
tion claimed in like cases hereafter. Prob- 
ably the mere perusal of them will deter coun- 
sel from advising the commencement of such 
suits. Criticism leading to the conclusion 
that the cases referred toor either of them 
should have been decided differently upon 
the issues presented will manifestly impair 
their value as precedents. Are they suscept- 
ible to such criticism? Courts do not de- 
cline the enforcement of rights or the admini- 
stration of justice because there is no remedy 
according to the old form or rules.!? Anda 
direct precedent is nut necessary to give a 
right of action for a wrong.'4 In other 
words, the newness of a tort is no objection 
to an action on it if it comes within any prin- 
ciple upon which the courts can act.!> And, 
since no precedent is entitled to intellectual 

181 Wattes Actions and Defenses, 7. 


M4 Kujek v. Goldman, 150 N. Y. 176, 34 L. R. A. 156. 
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assent, or the propositions therein laid down 
deemed conclusively settled until every argu- 
ment that can be raised in objection thereto 
has been mooted and finally disposed of by 
the courts, these considerations, discursively 
enunciated, applied to the group of cases re- 
viewed compel the inquiry whether there has 
been a judicial disregard of logical and legal 
inferences based upon the right of unborn hu- 
man beings to come into the world according 
to the course of nature alive and unmaimed. 
Wm. B. Morris. 
Danville, Ill. 


LIABILITY OF INSURANCE AGENTS. 

Insurance agents are, as a general rule, not in- 
surers of the financial standing of the companies 
they represent, as agents of companies which 
are duly admitted under the laws of the state 
where the agent transacts the business, or has 
his agency. Where the business is legally trans- 
acted, the agent is not liable personally for the 
financial standing of his principal, so long as he 
is not party to fraud or deceit. But it is quite 
different where a broker places insurance in com- 
panies which have not complied with the pro- 
visions of the statutes of the state where the 
agent transacts the business or has his agency. 

In the case of Morton v. Hart,! the court holds, 
that an agent who takes a policy in that state for 
a foreign company that is doing business unlaw- 
fully, not having complied with the laws of that 
state regulating the business of insurance, be- 
comes personally i1esponsible to the policy- 
holder for loss that may occur under that policy. 
The agent is held to guarantee the solvency of 
the concerns he represents to the extent of the 
requirements of the statutes of that state and that 
losses will be paid. The Tennessee court holds 
the agent liable because his wrongful act has 
brought about the loss and he must sustain it. 

In Indiana the courts hold the agent personally 
liable to the assured for loss under a policy pro- 
cured by him in an unlicensed company, for the 
reason the courts in that state hold the agent 
under such circumstances, the agent of the as- 
sured, and not the agent of the insurer, and the 
rule that an agent is liable to his principal for 
loss or damage caused by his negligence and 
want of skill, is applicable. That would be 
specially true where the policy-holder relied 
upon the representations, knowledge and skill of 
the agent, to procure for him an enforceable con- 
tract in a solvent company.” 

In that case the agent was held liable for the 
loss, because he failed and neglected to forward 
to the company the premium intrusted to him 
for that purpose, and the policy was void for the 

188 Tenn. 427. 

2 See Criswell v. Riley, 5 Ind. App. 496, 30 N. E. 
Rep. 1101, and 32 N. E. Rep. 814. 
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non-payment of premium, and on account of 
such negligence the agent was held personally 
liable to the policy-holder for all loss under the 
policy. 

In Massachusetts the courts hold that the 
agent is the agent of the assured in procuring a 
policy inany company of which he is not the 
duly appointed agent. The New York court 
held the same in Wilber y. Williamsburgh City 
Ins. Co.4 In Illinois it is a question of fact for 
the court or jury trying the cause.° 

The leading case on this subject is Burges v. 
Jackson. The court holds in that case that, 
‘*persons who hold themselves out as brekers en- 
gaged in the business of effecting insurance as- 
sume to have the requisite knowledge, informa- 
tion, ability and skill to transact such business 
for their patrons and to use reasonable care, skill 
and diligence in so doing.”” And if such broker 
procures a policy in a company not licensed to 
transact such business in New York, such policy 
being void under the New York statutes, the 
broker was held personally liable to the policy 
holder for any loss under such policy procured 
under such circumstances. 

Insurance business is peculiar unto itself. But 
few policy holders know anything about the fi- 
nancial and legal standing of the companies in 
which their property is insured and they rely 
almost wholly upon the integrity, skill and judg- 
ment of their agents and brokers. Hence, the 
law should hold the agent to that degree of care, 
skill and judgment which a prudent man would 
exercise under like circumstances. 

In most of the states there are statutes making 
it a penal offense, with severe penalties attached, 
to represent in any way a company that has not 
complied with certain requirements. But these 
statutes are evaded by a clause in the policy 
making the agent or broker, who procures the 
policy in that company by sending the dpplica- 
tion to the *‘Home Office,” the agent of the as- 
sured and not the agent of the ‘‘company.” 
These class of companies take what are called 
“target risks,”’ collect the premium through the 
aforesaid broker, pay him a good round commis- 
sion, and seldom pay losses. 

The law holding such agents personally liable 
for the loss under such policies, is wholesome and 
should be faithfully enforced. 

N. A. WHITAKER. 

Martinsville, Ind. 


3 Westiieid Cigar Uo. vy. Ins. Co. of N. A., 169 Mass. 
382,47 N. E. Rep. 1026. 

425 N. E. Rep. 926. 

5 Firemen’s Ins. Co. v. Horton, 170 Ill. 258, 48 N. 
E. Rep. 955. 

646 N. Y. Supp. 326. 





WITNESSES — IMPEACHMENT OF WITNESS 
GIVING TESTIMONY BY DEPOSITION. 





BROWN v. GILLETT. 





Supreme Court of Washington, November 30, 1903. 

A witness, though giving his testimony by deposi- 
tion, may not be impeached by showing that he has 
made astatement different from his testimony, till 
his attention is called to the statement and he has an 
opportunity to explain it. 

DunBar, J.: The complaint in this case al- 
leges, in substance, that in April, 1901, the de- 
fendant obtained a loan from the plaintiff of 
$500 on a fraudulent representation that a placer 
mining claim which he had in Alaska was abund- 
ant security for the said sum, and that the claim 
was a developed claim, and was producing gold, 
and would produce gold in large amounts; that 
said representations were false and fraudulent, 
and were known by the defendant to be false and 
fraudulent when he made them: that plaintiff 
did not know at said time, and has only recently 
learned, that such representations were false and 
fraudulent, and that the mortgage security given 
by defendant to plaintiff was worthless, and of 
no value whatever; and judgment is demanded 
for the sum of $500, with interest at the legal rate 
from the date at which the money was obtained. 
The answer admits the obtaining of the $500, but 
denies the allegations in relation to false and 
fraudulent representations, so that the question 
at issue in the trial of the cause was whether or 
not false and fraudulent representations had been 
made by the defendant to the plaintiff. The 
cause was tried toa jury, and a verdict rendered 
in favor of defendant, from which judgment this 
appeal is taken. 

The allegations are: (1) That the court erred 





in admitting evidence which showed and tended 
to show nothing more than that the claim men- 
tioned had a speculative value; (2) that the court 
erred in admitting testimony of witnesses as to 
the value of the claim, whose opinion was based 
on little or no knowledge, and in failing to in- 
struct the jury as to the slight value of such testi- 
mony; (3) that the court erred in giving its in- 
structions to the jury, in that the court wholly 
failed to instruct the jury that they could, in any 
event, find a verdict for the plaintiff; (4) that 
the court erred in refusing to give instructions re- 
quested by appellant to the effect that, if they 
believed from the evidence that the respondent 
made the representations alleged to have been 
made to the appellant, and that these representa- 
tions were not true, their verdict should be for 
the appellant, and thatit was not necessary for 
them to find that the respondent knew that the 
representations were false, and that, if they be- 
lieved that any witness had willfully testified 
falsely to any material fact, then they were at 
liberty to disregard the entire testimony of that 
witness: (5) that the court erred in permitting 
the respondent to impeach appellant’s witness 





Glines, because the respondent had not on the 
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examination of Glines, laid any foundation for 
such impeachment, 

It seems from the record that no sufficient ob- 
jection was ,made to the introduction of the evi- 
dence complained of in the first and second as- 
signmenis, if, indeed. it can be gathered from 
the brief what such evidence was. So far as the 
third assignment is concerned, the instructions of 
the court on the whole case seem to be unobjec- 
tionable. The fourth assignment—that the court 
erred in refusing to give instructions requested 
by the appellant to the effect mentioned above— 
is not presented by the record. After the instruc- 
tions of the court and the objections by the appel- 
lant, which we have mentioned, appears the fol- 
lowing: ‘Mr. Byers: Plaintiff excepts to the 
refusal of the court to give the instructions re- 
quested by the plaintiff as requested.*’ But the 
record does not contain any requested instruc- 
tions such as are set forth in appellant’s brief 
under the fourth assignment. If any such in- 
structions were asked by the appellant, he has 
failed to incorporate them into the record, and 
they are, therefore, not before this court for ex- 
amination. 

We think, however, that appellant’s fifth con- 
tention—that the court erred in permitting re- 
spondent to impeach appellant’s witness Glines 
without laying proper foundation for such im- 
peachment—must be sustained. The witness, 
Glines, in his deposition, had stated that the claim 
in dispute was not such a claim as had been repre- 
sented by the respondent, and was valueless and 
worthless: and witness Lang, introduced by the 
respondent, was allowed to testify, over the ob- 
jection of the appellant, that in a conversation 
he had with witness Glines, Glines had stated 
that the claim was a good claim. This was with- 
out doubt impeaching testimony, and was intro- 
duced for the purpose of impeaching the witness 
Glines. ‘The rule is well established that, before 
a witness can be impeached by showing that he 
has made a statement different from the state- 
ment he makes in eourt, his attention must be 
called to the statement as nearly as possible by 
indicating to him the time and place and other 
circumstances tending to direct his attention to 
the testimony which is to be contradicted. The 
general rule is thus laid down by Wharton’s Law 
of Evidence (3d Ed.), See. 555: **When it is thus 
intended to discredit a witness by showing that 
he has on former occasions made statements in- 
consistent with those made on trial, itis usually 
requisite to ask him on cross-examination whether 
he has not made such contradictory statements, 
specifying in the question the persons to whom 
the alleged contradictory statements were made, 
and, as far as possible, the time and place. Only 
upon a denial, direct or qualified, by the witness 
that such statements were so made, can proof of 
them be offered, as the object of the inquiry is to 
enable the witness to recall tae incidents, and to 
explain in advance the inconsistency, if there be 
such.’ In Mutter v. I. X. L. Lime Co. (Cal.), 42 





Pac. Rep. 1068, it was held that, where the de- 
fense in an action for cutting wood was that 
plaintiff agreed to pile it for measurement, but 
failed to do so, and defendant's foreman testified 
that the wood was not in condition to be meas- 
ured, it was error to permit a witness called in 
rebuttal to testify that he had a conversation 
with said foreman after the suit had commenced, 
and that said foreman told the witness that the 
said wood could be easily measured, as,if said tes- 
timony was intended to impeach said foreman’s 
testimony, it was improper, because no founda- 
tion had been laid. But it is unnecessary to ac- 
cumulate authorities on this subject, for it seems 
to be the universal rule both in England and 
America, for the reason often stated, that it would 
be an injustice to the witness to admit testimony 
concerning alleged contradictory or inconsistent 
statements without calling his attention to the 
same so that he might explain away the seeming 
inconsistencies. It is contended, however, by the 
respondent that this rule does not apply in cases 
where the witness’ testimony was taken in the 
form of depositions, and there are a few cases to 
that effect, though, when examined, they are gen - 
erally found to be surreunded by circumstances 
which seem in the minds of the court to necessi- 
tate a modification of the rule. In one of the cases 
cited by respondent, viz., Roberts v. Collins, 28 
N. Car. 223, in a very short opinion, the rule is 
laid down, after the admission of the general rule 
which we have just discussed, that an exception 
to such rule was necessitated in that case because 


the declarations offered in evidence to contradict ° 


the witness were made after his first deposition 
was taken—a proposition which is not involved 
in this case, although we doubt the soundness of 
the argument of the court in that case that it 
could not be required of the defendant to take 
the deposition of the witness over again. A wit- 
ness who gives his testimony by deposition ought 
to be protected in all respects as well as a witness 
who testifies orally, and, while it may work a 
hardship to the opposing party to have a second 
deposition taken, yet that is his misfortune, and 
the inconvenience ought not to be offset against 
the recognized necessity for the rule in the first 
instance. In Downer y. Dana, 19 Vt. 338, it was 
squarely held that the established rule that testi- 
mony as to the previous declarations of a witness 
produced upon the stand and offered for the pur- 
pose of impeaching him could not be received 
unless an opportunity were first afforded the wit- 
ness whose testimony it was proposed to impeach 
to explain or qualify the imputed declarations; 
yet this rule had no proper application to the 
testimony in the form of depositions. In the case 
of Fletcher v. Henley, 13 La. Ann. 191, cited by 
respondent, the impeaching testimony was admit- 
ted where no foundation had been laid by reason 
of the impossibility shown to lay the foundation, it 
having been shown that a commission to take the 
deposition was issued a second time with the in- 
terrogatories annexed, requesting the witness to 





ce 
de 








VoL. 58 


CENTRAL LAW JOURNAL. 


151 





state whether he had not made the s atements to 
the persons named who afterwards testified in open 
court, and it being found impossible to obtain the 
second deposition from the witness. 

It is also contended by the respondent that this 
is a matter which is largely within the discretion 
of the court, and Sloan v. N. Y. Cent. R. R. Co., 
45 N. Y. 125, is cited to sustain this contention; 
but an investigation of the case shows that it was 
simply the form of the questions which was in- 
volved, and that nodiscretion was vested in the 
court to do away altogether with the preliminary 
questions. After announcing the rule as stated 
by us above, in the course of its remarks the court 
said: ‘*fo lay the foundation for contradiction, 
it is necessary to ask the witness specifically 
whether he has made such statements; and the 
usual and most accurate mode of examining the 
contradicting witness is to ask the precise ques- 
tion put to the principal witness, otherwise hear- 
say evidence, not strictly contradictory, might be 
introduced, to the injury of the parties, and in 
violation of legal rules. But the practice upon 
this subject must be, to some extent, under the 
control and discretion of the court. It is im- 
portant that the jury should understand that such 
evidence is collateral, and not evidence in chief; 
and the witness sought thus to be impeached 
should have an opportunity of making explana- 
tion, in order that it may be seen whether there 
is a serious conflict, or only a misunderstanding 
or misapprehension; and for the purpose of elicit- 
ing the real truth the court may vary the strict 
course of examination.’’ The overwhelming 
weight of authority, as well as the better reason- 
ing is opposed to the admission of impeaching 
testimory without notice. Rice on Evidence, p. 
618, quotes the marginal note from Kimball v. 
Davis, 19 Wend. 437, as follows: ‘The declara- 
tion of witnesses whose testimony has been taken 
under a commission, made subsequent to the tak- 
ing of their testimony, contradicting or invalidat- 
ing their testimony as contained in the testimony, 
is inadmissible in evidence if objected to. The only 
way for a party to avail himself of such declara- 
tions is to sue out a second commission. 
evidence is always inadmissible until the witness 
whose testimony is thus sought to be impeached 
has been examined upon the point, and his at- 
tention particularly directed to the circumstances 
of the transaction, so as to furnish him an oppor- 
tunity for explanation or exculpation.’’ The au- 
thor quotes also from Walworth, Ch., in the court 
of errors (Brown vy. Kimball, 25 Wend. 259), 
where the chancellor said: “I concur with the 
supreme court in the opinion that it was im- 
proper to give the declarations of the witnesses 
in evidence without giving them, in the first 
place, an opportunity to explain; and the: fact 
that the witnesses had been examined under a 
commission did not prevent the operation of the 
principle upon which the rule is founded.” Ex- 
cerpts to the same effect from 3 Starkie on Evi- 
dence, 1741, Howell v. Reynolds, 12 Ala. 128, and 
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many other cases and authorities, are given to 
sustain the rule. Van Ness vy. Bush, 22 How. 
Prac. 481, lays down the same rule, and quotes 
approvingly the case of Brown vy. Kimball, supra. 
In fact, it seems to us that the overwhelming 
weight of authority makes no distinction be- 
tween testimony that is taken orally and that 
which is taken by deposition, and that the court 
erred in admitting this impeaching testimony 
over the appellant’s objection. 

It is contended by the respondent, however, 
that the tendency of the appellate court of this 
state is not to extend the application of the stat- 
ute which forbids it to reverse a judgment for any 
errors which do not affect the substantial rights of 
the parties. But this court has repeatedly laid 
down the rule that an error will be presumed to 
be prejudicial unless it affirmatively appears from 
the whole case that it was error without preju- 
dice, and we are notable to say that such was 
the fact in the case at bar. The question at is- 
sue, and which was solely a question for the de- 
termination of the jury, was the fraudulent rep- 
resentations made concerning the value of the 
mining claim, and the testimony impeached was 
testimony directly with reference to that ques- 
tion. What conclusion the jury would have come 
to in regard to the value of theglaim if the wit- 
ness had not been impeached, we are unable td 
determine. 


NotTe.—Impeachment of a Witness Where it is Im- 
possible to Lay a Foundation.—No rule is better es- 
tablished than that before an advocate can impeach 
his adversary’s witness he must lay a proper founda- 
tion on cross-examination, by calling to the attention 
of the witness the occasion and the exact nature of 
the acts or statements which will be attempted to be 
proven against him. What is discussed in the prin- 
cipal case and what we have for discussion here is 
whether an exception should be made to this rule in 
cases where it is impossible to lay a foundation 
Greenleaf in his work on evidence states the proposi- 
tion as follows: “Suppose that it is impossible to 
make the inquiry, the witness being absent or de- 
ceased at the time of the trial; may the inconsistent 
statements be shown, though the witness’ attention 
has not been called tothem? There are four distinct 
classes of cases, namely, (1) a deposition, (2) testi- 
mony at a former trial, (3) a dying declaration, (4) 
the attestation of a deceased or absent attesting 
witness.” 

Depositions.—We shall not go into the proposition 
whether a party may impeach on the trial a witness 
testifying by deposition as to matters or statements 
which were known to the attacking party at the time 
the deposition was taken. In such cases the rule is clear 
and ‘‘ecommon justice” requires that unless a proper 
foundation is laid at the time of the examination of the 
deposing witness, the latter cannot be impeached on 
trial, Howell v. Reynolds, 12 Ala. 128; Runyan y. 
Price, 15 Ohio St. 1, 86 Am. Dee. 459; Conrad vy. Grif- 
fey, 16 How. (U. S.) 38; Unis v. Charlton, 12 Gratt. 
(Va.) 483; Hubbard v. Briggs, 31 N. Y. 536. Sup- 
pose, however, that two depositions have been taken 
in the same case, and the first one in some particulars 
contradicts the second one. Can the first deposition 
be introduced in evidence for impeaching the second 





CENTRAL LAW JOURNAL. 





No. 8 








without proper foundation laid at the time of the tak- 
ing of the second deposition? In accordance with the 
general rule and on sound principle it would seem that 
no exception should be made in such a case and that 
such an attempt at impeachment must fail. It was so 
held in the case of Samuels v. Griffith, 18 Iowa, 108. The 
decision in this ease, however, is contradicted by the 
Supreme Court of Colorado in the case of ‘Thompson 
vy. Gregor, 11 Colo. 531. In this case the court justi- 
ties its decision as foliows: ‘The deposition offered in 
evidence by the plaintiff, for the purpose of impeach- 
ing the witness Keyes [in his second deposition], con- 
tained the sworn statements of such witness. Where 
a witness in his testimony contradicts his previous 
sworn statements in relation to the same matter, it is 
not necessary for the purpose of their introduction, 
as impeaching evidence, to lay the ordinary founda- 
tion therefor by interrogating the witness as to 
whether he had made the same, stating the time and 
place of making them, ete. The witness could not 
have been compelled to answer any such questions, as 
his answer would have had a tendency to aid a pros- 
ecution against him for perjury or false swearing, 
The court in this case cites in support of its decision 
the case of Clapp vy. Wilson, 5 Denio (N. Y.), 285. In 
this case it was held thatin such a case a previous 
deposition or written statement of witness could be 
introduced as impeaching evidence in case it is proved 
as in case of other impeaching written documents by 
showing the wituess on his subsequent examination a 
copy of his former deposition and asking him if the 
signature thereto @ttached is his. It is apparent, that 
this case does not come within the rule contended for 
by the Colorado court, but is supported by an alto- 
gether different rule, i. ¢., that a witness may be im- 
peached by his written statements by merely having 
him identify and acknowledge the documents con- 
taining such statements. 

Greenleaf, in his work ou Evidence, lays down what 
he considers the rule ought to be: ‘*Where the wit- 
ness to be discredited testifies by deposition, there is 
good reason for dispensing with the requirement, 
since the cross-examiner cannot know beforehand 
what the witness will answer, and therefore, cannot 
usually be prepared to inquire as to inconsistent 
statements.”’ While the authorities are, to some ex- 
tent divided, the present weight of authority is de- 
cidedly against Mr. Greenleaf’s contention. Those 
authorities which hold that previous inquiry on 
cross-examination for purposes of impeachment is 
not required in cases of deposition, are as follows: 
Walden v. Finch, 70 Pa. 463; Daggett v. Tolman, 8 
Conn. 171; Hozard y. Railroad, 2 R. I. 62; Downer v. 
Dana, 19 Vt. 346; Billings v. Insurance Co. (Vt.), 41 
Atl. Rep. 516. Those authorities holding such inquiry 
absolutely indispensable are as follows: Mattox v. 
United States, 156 U. S. 237; Doe v. Wilkinson, 35 
Ala, 470; Griffith v. State, 37 Ark. 330; Williamson v. 
Peel, 29 Iowa, 458; State v. Carter, 8 Wash. 272; 
Wright v. Hicks, 15 Ga. 167; Unis v. Charlton, 12 
Gratt. (Va.) 495; Greer v. Higgins, 20 Kan. 424; 
Ayers v. Watson, 182 U. 8S. 394; State v. Wiggins 
(La.), 23 So. Rep. 334; Titus v. State, 7 Baxt. 132; 
Mathews y. Dare, 20 Md. 269; Runyan vy. Price, 15 
Ohio St. 14; Stacy v. Graham, 14 N. Y. 498; Gregory 
vy. Cheatham, 36 Mo. 161; Fulton v. Hugtes, 638 
Miss. 61. 

But suppose that after the taking of the deposition 
and before trial, the witness makes statements con- 
tradictory to his answers to interrogatories on depo- 
sition? Buteven here the courts stand firm and re- 
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fuse to make an exception. Their reply to the argu- 
ment that it was impossible to lay a foundation for 
impeachment at the time of taking the deposition is 
that the difticulty may be overcome by suing out fur- 
ther interrogatories and therein calling the attention 
of the witness to the discrepancies between his later 
statements and those contained in the former dep- 
osition, and that a continuance may be had for this 
purpese. Georgia Railroad, ete., Co. v. Smith, 85 
Ga. 534; Kimball v. Davis, 19 Wend. (N. Y.) 437; 
Stacy v. Graham, 14 N. Y. 492; Conrad v. Griffey, 16 
How. (U. 8.) 47; Brown y. Kimball, 25 Wend. (N. 
Y.) 259; Killian v. Railroad, 79 Ga. 234, 11 Am. St. 
Rep, 410. 

But suppose me witness dies after the taking of 
his deposition and before trial. Of course, as to con- 
tradictory statements made before the taking of the 
deposition, fhere would seem to be no reason for 
making an exception in this case, and none is, in 
fact, made. Eppert v. Hall, 1383 Ind. 417; Ayers v. 
Watson, 132 U. 8. 394; Hubbard v. Briggs, 31 N. Y. 
536; Sharp v. Hicks (Ga, 1894), 21S. E. Rep. 208. But 
suppose the contradictory statements of the witness 
are made after the taking of the deposition, and the 
witness dies shortly after making such contradictory 
statements so that there was no opportunity to sue 
out a second commission? Here is a situation which 
the writer is firmly convinced calls for an exception, 
Ile is forced to admit, however, that the authorities 
are not in his favor and insist that even in such case 
a foundation must be laid to impeach the witness. 
Mattox v. United States, 156 U. S. 237; Runyan vy. 
Price, 15 Ohio St. 1, 86 Am. Dec. 459; Craft v. Com- 
monwealth, 81 Ky. 250,50 Am. Rep. 160. In the two de- 
cisions first cited, strong dissenting opinions were 
filed by large minorities of the respective courts, evi- 
dencing clearly that this phase of the question is by 
no means conclusivelv settled. 

Testimony at a Former Trial.—The principal gov- 
erning the introduction of testimony taken at a former 
trial that no distiction can be made on principle to the 
rule requiring foundation before impeachment, and 
the authorities so hold. Mattox v. United States, 156 
U. 8. 237; Sharp v. Hicks, 94 Ga. 624; Hubbard v. 
Briggs, 31 N. Y. 536; Hanscom vy. Burmood, 35 Neb. 
504; Griffith y, State, 87 Ark. 324; Craft vy. Common- 
wealth, 81 Ky. 252; McCollough v. Dobson, 183 N. Y. 
124. In no case is this whole question more thor- 
oughly and competently thrashed over than in the case 
of Mattox y. United States, supra. In that case the 
majority of the court held that even if a witness should 
make statements contradictory to his statements ona 
former trial and then die, evidence of such statements 
could not under any possibility be given. Shiras, J., 
wrote a strong dissenting opinion concurred in by 
White and Gray, J. J. This dissenting opinion com- 
pletely reviews the authorities and while admitting 
the justice of the rule in other cases, calls for an ex- 
ception to be made where the witness is dead and the 
contradictory statements are subsequent to those in- 
troduced into evidence. Shiras J., said: ‘*Undoubt- 
edly, the credit 01 witnesses testifying under oath 
should not be assailed by evidence of their state- 
ments made elsewhere, without affording them if 
practicable, in justice to them and the party calling 
them, an opportunity to explain, deny, or admit; but 
it must not be overlooked that the primary object of 
the trial is not to vindicate the truth orgconsistency of 
witness, but to determine the guilt or innocence of the 
accused. If the evidence tending to show that the 
testimony of an essential witness cannot be relied on, 
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because he bas made contradictory statements else- 
where and at other times, is valid and admissible, as 
the authorities all concede, why should the right to 
put in such evidence be destroyed by the incidental 
fact that the witness by reason of death, cannot be 
produced to deny or admit that he made such state- 
ments? Does not the necessity call for a relaxation 
of the rule in suck a case?” 

Dying Declarations.—The celebrated English case 
of Areson vy. Kinnaird,6 East. 188, has established 
the rule that necessarily an inquiry would be impos- 
sible in cases of the impeachment of a dying declara- 
tion or a deceased person’s statement against interest 
and that in such cases, therefore, no foundation need 
be laid. This rule is followed by authorities in this 
country. Moore v. State, 12 Ala. 764; McPherson v. 
State,9 Yerg. (Tenn.) 279; People vy. Lawrence, 21 
Cal. 368; State v. Shaffer, 23 Oreg. 555; State v. Lodge 
9 Houst. 542; Nelms vy. State, 13 Sm. & M. 505; Battle 
y. State, 74 Ga. 101; Dunn vy. People, 172 Ill. 582; Car- 
ver y. United States, 164 U. S. 694. A contrary rule is 
urged by the Supreme Court of Ohio, which has con- 
stantly been consistent in its inexorable opposition to 
any break in the line of the rule requiring a foundea- 
tion before impeachment. Wroe y. State, 20 Ohio St. 
469. 

Deceased or Absent Attesting Witnesses.—The early 
English case of Wright v. Littler, 3 Burrow, 1244, held 
that the dying confession of a subscribing witness to 
adeed that he had forged the instrument was ad- 
mitted by Lord Chief Justice Willes and afterwards 
approved by Lord Mansfield. So, at an early date the 
rule became established in England, the subsequent 
contradictory statements of a deceased or absent at- 
testing witness could be introduced into evidence for 
the purposes of impeachment without inquiry or the 
necessity of laying a foundatior. Durham yv. Beau- 
mont, 1 Camp. 210. But the authority of the earlier 
English cases was seriously shaken by the case of 
Stobart vy. Dryden, 1M. & W. 615, in which it was 
held that the defendant could not give evidence of 
declarations made by a subscribing witness to a deed, 
who had since died, tending to show that he had 
forged or fraudulently altered the deed. The Amer- 
ican authorities, however, are inclined to follow the 
earlier rule. Hays v. Harden, 9 Pa. St. 158; Boylan 
y. Meeker, 28 N. J. L. 274; McElwee vy. Sutton, 2 Bail. 
129; Reformed Church y. Ten Eyck, 25 N. J. L. 40; 
Smith vy. Asbell, 2 Strobh. 141. See Bott v. Wood, 56 
Miss. 136. 








JETSAM AND FLOTSAM. 


PROTEST OF THE BANK’S PAPER BY A NOTARY-STOCK- 
HOLDER. 

Many courts have established the proposition that, 
where a mortgage is made to a bank or other corpo- 
ration, and the acknowledgment of the morigage is 
made before a notary who is a stockholder of the 
mortgagee corporation, the acknowledgment is void, 
as the notary has such a proprietary interest in the 
transaction as to disqualify or make him incompetent 
to take the acknowledgment. We published a re- 
view of the cases so holding in the Journal for August 
ofthis year. , : 

The question now arises whether the same prin- 
ciple will not disqualify a notary who is a stockholder 
in a bank from acting as such notary in protesting 
paper belonging to the bank. 

The answer to this question is that, at the present 
day, the courts do not regard the notary disqualified 





from protesting paper owned by the bank, by reason 
of the fact that he is a stockholder in the institution 
There is, it is true, very little judicial authority on 
the subject; but the trend of it is to the effect stated. 

At one time the rule of evidence prevailed thata 
party interested in an action was disqualified, by rea- 
son of his interest, from testifying in the cause, and 
in early cases in New York arfd Pennsylvania this 
rule was applied in the rejection as evidence of certi- 
ficates of protest of notaries public who were stock- 
holders of the institutions which owned the protested 
paper. Thus in the old case of Herkimer County 
Bank y. Cox, 21 Wend. 119, the bank sued the in- 
dorsers of a promissory note and offered in proof of 
presentment, protest and notice the certificate ofa 
notary who was cashier and a stockholder of the bank. 
The court rejected the certificate as evidence because 
the notary, had he appeared personally and offered to 
testify, would have been held an incompetent witness 
by reason of his interest. A certificate of protest was 
rejected as evidence for the same reason in the Penn- 
sylvania case of Bank vy. Porter, 2 Watts, 141. 

But now the disqualification of a witness by reason 
of interest has been quite generally removed, and 
with it seems to have fallen the disqualification of a 
notary in the matter of protesting paper by reason of 
his interest. 

In the federal court case of Nelson v. First National 
Bank of Killingley, 69 Fed. Rep. 798, it was argued 
that the certificate of protest and of notice, offered as 
evidence in the case, were incompetent because the 
notary was the cashier of the bank that held the note. 
But the court admitted the certificate and said: “It 
is true that when the rule prevailed which disquali- 
fied any party interested in an action from testifying, 
some of the courts held that a party in interest could 
not protest commercial paper, on the ground that 
inasmuch as he could not testify to the presentment, 
demand and notice, he was disqualified from making 
evidence of these facts by his certificate. But in the 
circuit courts of the United States, interest in the liti- 
gation no longer disqualifies a witness; and this rule 
falls with its reasoning. A notary public who is the 
cashier of a bank may now legally protest its paper.” 

It is to be observed that the notary in this case was 
only an officer, and not a stockholder. In the cases 
which disqualify a notary from taking an acknowl- 
edgment, a distinction is made between an officer and 
a stockholder, based on the nature of their interest in 
the transaction. A stockholder, having a proprietary 
interest, has generally been held disqualified to act as 
notary, while an officer, being only an employee and 
not an owner, has usually been held competent to 
take the acknowledgment as notary. No such dis- 
tinction is drawn in the present case, as none was 
needed, but the language of the court seems broad 
enough in its application to cover the case of a stock- 
holder, as well as of an officer,and to hold that his 
interest as stockholder does not invalidate the pro- 
test. 

This has been directly so held in acase in Kentucky, 
Moreland v. Citizens’ Savings Bank, 97 Ky. 211, where 
the notary was a stockholder as well as an officer. In 
that case it was insisted that the notary, by reason of 
his interest, could not legally protest a bill of ex- 
change belonging to the bank. The old New York 
and Pennsylvania cases were cited which had re- 
jected the notary’s certificate by reason of his interest, 
but the court swept away those cases, saying: ‘In 
these cases the court proceeded upon the idea that 
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of his interest, under the law of New York and Penn- 
sylvania, therefore his certificate would not be com- 
petent to prove demand and notice. If the reasoning 
ofthe court in these cases was then good, it would 
not now be in this case, because the fact that the 
notary had an interestin the bank does not render 
him incompetent as a witness against the parties to 
the bill in suit.” 

From what little authority there is on the subject, 
therefore, it seems apparent that the courts in estab- 
lishing rules governing the competency of the notary 
public, hold him incompetent to take and certify the 
acknowledgment of a mortgage running to a cor- 
poration of which he is a stockholder, while at the 
same time, they hold that he is competent to protest 
paper belonging to the corporation of which he is 
such stockholder. In these latter cases the notary is 
looked upon as sort of an official witness for the con- 
venient establishment of a fact, and his proprietary 
interest in the protested paper does not seem to be 
regarded as a sufticient reason for disqualifying him 
from establishing, as a notary, the fact of its dishonor 
and protest, which forms the basis for enforcing pay- 
ment from the parties contingently liable on the 
paper. Whether there is any good reason for the 
distinction, wherein the notary is held compe- 
tent in such cases, but incompetent where 
his official act is in the certification of an ac- 
knowledgment of a mortgage in which he has a pro- 
prietary interest, we shall not now go into. We are 
simply stating the rules, now, without any discussion 
of their underlying reasons. 

In a few of the states, notarial disqualification 
statutes have been passed, which have the effect of 
making the notary who is an officer, and sometimes 
astockholder, incompetent to protest paper belong- 
ing to his bank. 

In Indiana the statute provides that whoever, 
“while holding any lucrative office, acts as a notary 
public, or, being an officer or employee in any bank, 
corporation or association possessed of banking 
powers, acts as a notary public in the business of 
any such bank, corporation or association” shall be 
fined, imprisoned, etc. And a further provision is 
made that ‘‘no person being an officerin any corpora- 
tion or association, or in any bank possessed of any 
banking powers, shall act as notary public in the 
business of such bank, corporation or association. 
No person holding any lucrative office shall be a not- 
ary public, and his acceptance of any such office 
shall vacate his appointment as notary.” 

This statute seems to be aimed at officers and em- 
ployees rather than at stockholders. We shall not 
here attempt a discussion whether it would dis- 
qualify a stockholder of a bank, not an officer, from 
protesting the bank’s paper. 

In Ohio the statute provides that “no banker, 
broker, cashier, director, teller or clerk of any bank, 
banker or broker, or other person holding any ofli- 
cial relation to any bank, banker or broker, shall be 
competent to act as notary public in any matter in 
which said bank, banker or broker is in any way in- 
terested.”’ Here, again, a stockholder of a bank, not 
an officer, is not directly mentioned, unless he could 
be regarded as a banker; but the general purport of 
this statute is to exclude everybody connected with a 
bank from acting as notary in its affairs. 

In Pennsylvania, ‘‘no person being a stockholder, 
director, cashier, teller, clerk or any officer in any 
bank or banking institution, or in the employment 





thereof * * * shall at the same time hold, exercise 


or enjoy the office of notary public.”? So much of 
this prohibition as applies to clerks or tellersin banks 
has been repealed as to certain counties. Here, 
clearly, a stockholder is disqualified from protesting 
the bank’s paper. 

In Rhode Island the statute provides that ‘‘no pro- 
test of any note, draft or check shall be made by any 
notary public who is the president, cashier, director, 
clerk or agent of any bank or institution for savings, 
wherein such note, draft or check has been placed 
for collection or has been discounted.” Here, again, 
a stockholder, not an officer, or director or clerk or 
agent, is not included in the prohibition, but its gen- 
eral intent is so plain to exclude every one connected 
with the bank from the president down to the mes- 
senger from acting as notary in its affairs, that a pro- 
test made by a stockholder of a Rhode Island bank 
of paper either owned by the bank or held by it for 
collection, would probably have a hard time passing 
muster before the courts of the state. — The Banking 
Law Journal. 








BOOK REVIEWS. 


BENDER’S NATIONAL LAWYERS’ DIARY FOR 1904. 

A very useful tool to the active practitioner isa 
volume which we have just received through the 
cortesy of its publishers, entitled National Lawyers’ 
Diary for 1904. The volume contains a list of the 
judges and clerks of all the federal courts, the United 
States constitution, indexed, the names of all the ex- 
ecutive and departmental officers of the United States 
government, the rules of the United States supreme 
court, court of claims, and also equity rules, besides 
much other information useful to the lawyer. Fol- 
lowing this is a blank diary for memoranda for every 
day in the year. The book closes with a legal direct- 
ory of all lawyers purchasing the diary. Published 
by Matthew Bender, Albany, New York. 








HUMOR OF THE LAW. 


“You want me to tell the whole truth?’ asked the 
witness. “Certainly,” replied the judge. ‘The 
whole truth about the plaintiff?’ “Of course.” 
“How long does this court expect to sit?” ‘What 
difference does that make?” “It makes a lot of dif- 
ference. I couldn’t tell the whole truth about that 
scoundrel inside of thirty days.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 





DR 6s nccchiscnstaqtndabksined sees hetashesnsall 26, 69 
CALIFORNIA 

IE os 5.0.05 obpbnnie Dd nebhs a2 sahed mademeke ene neeli 
III G OPPO PRET eS OPT OT TT 11, 85, 140, 168 
EE acc nceneasncoesie 7, 12, 13, 42, 44, 96, 92, 103, 133, 169 
I dan anadidapiaas sce dendbgeke ke Mentoniuemsa Raa 45, 46, 51 
BT Bis vet n cr caceniscscceseenss 1, 2, 22, 23, 34, 36, 37, 68, 74, 124 


KANSAS, 10, 17, 35, 43, 47, 65, 66, 73, 84, 112, 125, 132, 136, 138, 
148, 168, 166 
KENTUCRY, 48, 63, 70, 79, 80, 81, 107, 113, 129, 135, 149, 153, 160 


ais an nahh sa niccnennubadtechas Makara abs, to Gibb wbee nema 67, 159 
IG, is cri ccheconemubn Y, 88, 121, 127, 134, 143, 144, 145, 154 
po ere er ee re 4, 32, 64, 87, 104, 116, 117, 122, 162 
SE sc idccicupadesondaved” Aches eaansegute 25, 111, 155 
PAIBBOTRE......ccisicccscs cocccsccccvcccescees 61, 90, 102, 105, 165 
NEBRASKA, 50, 52, 59, 71, $3, 91, 98, 99, 114, 115, 128, 131, 151 
I os cisindicccccetisvoecckehentonaccens teed 126 





eto ww 


ess 


the 


v.§ 


act 
def 





he 


, 
rat 
if- 
vat 


164 
101 
168 
169 
51 
124 
38, 


160 
159 
154 
162 
155 
165 
151 
126 

















Vou. 58 CENTRAL LAW JOURNAL. 155 
WBW JWROBY.« «00.5: 66:0000 255s ccercecscens 28, 31, 62, 94, 97, 158 | consider the character of plaintiff for turbulence, so far 
New YORK, 3, 21, 33, 38, 53, 89, 95, 119, 123, 142, 146, 150, 157> as known to defendants, in passing on the question 
170 whether they acted under fears of reasonable men. - 
NORTH miata ts ot sae eect eas é0.0 06b-05aeeeeee Dannenberg v. Berknor, Ga., 45 8. K. Rep. 682. ‘ 
OREGON... . 600 e eee cee eee cece erent eee ee en ebenes 5, 41, 108, 152 13, BAILMENT—W hat Constitutes.—In order to create a 
PENNSYLVANIA... 0-0 eee cece eee cece eect eeneereeenaasereeees 27 bailment, the bailee must have an independent and ex- 
RHODE ISLAND..... ccccccccccccccccsescccccccsccssoses 20, 76 clusive possession of the property.—Atlantic Coast Line 
SOUTH DAKOTA........... eee eceeceeceeeseeeees 14, 15,19, 110 | R, Co. v. Baker, Ga., 45S. E. Rep. 673. 
OR. ia canscdemenedcncesaad 18, 24, 40, 49, 54, 75, 77, 156, 161 14. BANKRUPTCY—Assignment of Judgment.—The lien 
UNITED STATES S. C.......-.-++++- 6, 80, 100, 106, 120, 147,149 | of and not the judgment against, an insolvent within 
agai ae i de se a 56, 57, 58, 167 | four months prior to bankruptcy proceedings, being void 
WISCONSIN.......... $0008 600eneecesespemnsenes 72, 78, 93, 118 


1, ACCIDENT INSURANCE— Application. —A misstate- 
ment in an application for membership in an accident 
fraternity held immaterial, where the agent taking the 
application was fully advised as to the facts and the 
fraternity was not misled. — Delaney v. Modern Acc. 
Club, lowa, 97 N. W. Rep. 91. 

2. ACCIDENT INSURANCE—Cause of Death.—Where de- 
ceased accidentally received a wound on his finger, caus- 
ing inflammation, which developea into blood poisoning, 
resulting in his death, the death held to result from ac- 
cident, within a policy requiring that death must result 
solely from accident.—Delaney v. Modern Acc. Olub, 
Iowa, 97 N. W. Rep. 91. 

3. ACCORD AND SATISFACTION—Acceptance of Check.— 
Where defendant in good faith disputed the amount due 
under a contract with plaintiffs, plaintiffs’ claim was not 
liquidated, so as to prevent the accceptance of a check, 
sent with a statement that it was to be in full, from oper- 
ating as a satisfaction of plaintiffs’ claim.—Laroe v. 
Sugar Loaf Dairy Co., 84 N. Y. Supp. 609. 


4, ACKNOWLEDGMENT — Filing Chattel Mortgage. — 
Without statutory certificate, a chattel mortgage exe- 
cuted on personal property temporarily situated in 
North Dakota is not entitled to be filed in the township 
of Minnesota where tle mortgagor resides.—Tweto v. 
Burau, Minn., 97 N. W. Rep. 128. 


5. ACTION—Agent’s Authority.—An action against an 
agent for exceeding his authority in making a contract 
on behalf of his principal held to be in contract, so as to 
require no proof of fraud or deceit.—Anderson v. Adams, 
Oreg., 74 Pac, Rep, 215. 

6, ADMIRALTY—Canal Boats.—Canal boats, navigating 
the Erie Canal and Hudson river, held ships or vessels 
within the contemplation of the marine law.—Perry v.. 
Haines, U.S. 8. C., 34 Sup. Ct. Rep. 8. 

7. APPEAL AND ERROR—New Trial.—Where the undis- 
puted evidence and the admissions of the defendant de- 
mand a finding for plaintiff, immaterial errors in admis- 
sion of evidence are insufticient to warrant a new trial.— 
E.R. D. Dove & Co. v. J. T. Stewart & Son, Ga., 45 S. E. 
Rep. 688. 

8. APPEAL AND ERROR—Opinion of Lower Court.—The 
opinion of the court below constitutes no part of the 
record.—Luman y. Golden Ancient Channel Min. Co., 
Cal., 74 Pac. Rep. 307. 

9. ARBITRATION AND AWARD—Setting Aside Award.— 
Where parties to submission agreed that award should 
be unanimous, but submission through fault of agent of 
one of the parties authorized award by only two of the 
three arbitrators, heldjthat the award should be set 
aside.—McCurdy v. Daniell, Mich., 97 N. W. Rep. 52. 

10. ASSAULT AND BATTEKY—Forcible Ejectment.—One 
entitled to immediate possession of real estate, in taking 
possession from one wrongfully in such possession, can- 
not assault and drive him from the premises, and justify 
on the ground that he used no more force than was nec- 
essary.—State v. Bradbury, Kan., 74 Pac. Rep. 231. 

11. ASSAULT AND BATTERY—Res Gestx.—Threats are 
admissible, when they are part of the res geste, or when 
there is any doubt as to who begun the difficulty.—Fields 
v. State, Fla., 35 So. Rep. 185. 





12. ASSAULT AND BATTERY—Self-Defense.—In a civil 
action for an assault, where defendants pleaded self- 
defense, held not error to charge that the jury might 


under Bankr. Act July 1, 1898, ch. 541, § 67f, 30 Stat. 565, 
U. S. Comp. St. 1901, p. 8450, the judgment creditor is not 
liable to the trustee in bankruptcy because he assigns 
the judgment and the assignee has it satisfied by execu- 
tion sale.—Davis v. Jewett Bros. & Jewett, S. Dak., 97 
N. W. Rep. 16. 

15. BANKRUPTCY —Debt Created in Fiduciary Relation. 
—Laundry agent held to occupy fiduciary relation to- 
ward principal, so as to make, under Bankr. Act July 1, 
1898, ch. 541, § 17, 30 Stat. 550, U. S. Comp. St. 1901, p. 3428, 
a discharge no defense against principal’s claim for 
moneys not paid over.—Shipley v. Platts,S. Dak.,97 N. 
W. Rep. 1. 

16. BANKRUPTCY—Intent to Defraud.— A trustee in 
bankruptcy held not entitled to recover money given by 
an insolvent to his wife and used by her in good faith 
for the support of the family before the insolvent was 
adjudged a bankrupt.—Gray v. Brunold, Cal., 74 Pac. 
Rep. 303. 


17. BANKRUPTCY—Preferences.— Conveyance of non- 
exempt property by a bankrupt to a creditor within four 
months of petition in bankruptcy, with intent to hinder 
creditors, is prohibited by Act July 1, 1898, and the con- 
veyance may be avoided by the trustee in bankruptcy.— 
Sherman v. Luckhardt, Kan., 74 Pac. Rep. 277. 

18, BANKS AND BANKING—Authority of Cashier.—A 
cashier of a bank held authorized to contract for the 
payment of commission for procuring a purchaser of 
real estate held by the bank.—First Nat. Bank vy. Ratliff, 
Tex., 76S. W. Rep. 591. 

19. BANKS AND BANKING—Constructive Notice.—That 
the president and teller of a bank are stockholders and 
officers in a corporation payee of a note transferred to 
the bank held not to charge the bank with constructive 
notice of the maker’s defenses.—Iowa Nat. Bank v. Sher- 
man & Bratager, 8S. Dak., 97 N. W. Rep. 12. 

20. BENEFIT SOCIETIES—Fraudulent Sale.—A sale of 
property of an incorporated society to a syndicate rep- 
resenting the majority of the members, authorized by 
themselves, is fraudulent as against the minority.— 
Blais v. Brazeau, R. I., 56 Atl. Rep. 186. 

21. BILLS AND NOTES—Accommodation Indorsement.— 
A subsequent indorser’s liability to a bona fide holder is 
not affected by the fact that such subsequent indorse- 
ment was for accommodation, of which the holder had 
knowledge.—Packard v. Windholz, 84 N, Y. Supp. 666. 

22. BILLS AND NOTES—Effect of Renewal.—Renewals 
held not to effect release of one indorsing note for accom- 
modation of maker to secure advances.—Bankers’ Iowa 
State Bank v. Mason Hand Lathe Co., Iowa, 97 N. W. 
Rep. 70. 

23. BURGLARY—Possession of Goods.—Recent posses- 
sion of stolen goods does not raise a presumption of 
guilt, in the sense of requiring a conviction, in the ab- 
sence of explanatory circumstances.—State v. Brady 
Iowa, 97 N. W. Rep. 62. 


24. CARRIERS—Alighting from Moving Cars.—It is not 
negligence, as a matter of law, for a passenger to attempt 
to alight from a slowly moving train.—St. Louis South- 
western Ry. Co. of Texas v. Massay, Tex., 76 8, W. Rep. 
585. 

25. CARRIERS—Demurrages.—The consignee being ad- 
vised of the arrival of cars for him, formal notice is not 
necessary to make him liable for demurrages.—New Or- 
leans & N. E. R. Co. v. A. H. George & Co., Miss., 35 So. 
Rep. 193. 
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26, CARRIERS—Freight Rates.—A railroad station agent 
has no authority to contract with a shipper for transpor- 
tation at a lower rate than that allowed to others.—Myar 
y. St. Louis Southwestern Ry. Co., Ark., 768. W. Rep. 557. 

27. CARRIERS—Fruit in Transit.—Injury to crates of 
fruit in transit fro. California to New York was not 
ground for refusal to receive the fruit, it being otherwise 
in good condition.—McHenry v. Bulifant, Pa., 56 Atl. 
Rep. 226. 

28. CARRIEKS—Live sStock.—A delay of 12 hours in 
transportation of live stock, caused by holding the cattle 
on account of the sickness and death of one, does not 
constitute negligence.—Lewis Vv. Pennsylvania R. Co., N. 
J.,56 Atl. Rep. 128. 


29. CARRIERS—Perishable Freight.—A stipulation ina 
contract for shipment of perishable freight ‘subject to 
delay,” inserted without any further reduction of rate 
than ordinarily charged on a bill of lading at owner’s 
risk is without consideration and void.—Parker v. At- 
lantic Coast Line R. Co., N. Car., 45 8. E. Rep. 658. 

30. CEMETERIES—Municipal Corporations.—A general 
power of alienation, conferred on a city by its charter, 
gives it a power to alienate property devoted to burial 
purposes.—Wright v. Morgan, U. 8S. 8. C., 24 Sup. Ct. 
Rep. 6. 

81. CHATTEL MORTGAGES—Date of Execution.—In the 
absence of proof of the date of the execution of an un- 
dated chattel mortgage, it cannot be assumed that it was 
executed prior to the date when it was proved by the 
subscribing witness. — Metropolitan Store & Saloon Fix- 
ture Co. v. Albrecht, N. J., 56 Atl. Rep. 237. 


32. CONSTITUTIONAL LAW — Journeymen Plumbers. — 
Laws 1901, p. 575, ch. 856, requiring journeymen plumb- 
ers to take an examination, and not applying to master 
plumbers, is unconstitutional, as making an arbitrary 
distinction between the two classes of plumbers. — State 
vy. Justus, Minn.,97 N. W. Rep. 124. 


33. CONTRACTS—Defects Chargeable to Defendant. — 
Defects in cards contracted for, which necessarily re- 
sulted from the use of the die furnished by defendant for 
cutting them, held notchargeable to plaintiff.—Miller v. 
Isaac H. Blanchard Co., 84 N. Y. Supp. 585. 


84. CONTRACTS—Sale of Good Will.—A contract for the 
sale of the good will of defendant’s mail-order business, 
by which he agreed to refrain from engaging in such 
business in certain states, etc., for 10 years, held not 
void as in restraint of trade.—Swigert & Howard v. Til- 
den, Iowa, 97 N. W. Rep. 82. 

45. CONTRACTS--Time of Performance. — A stipulation 
in an executory contract to do some act, where the time 
of performance is not specified, is to be performed with- 
in a reasonable time.—Leis v. Sinclair, Kan., 74 Pac. Rep. 
261. 

36. CRIMINAL EVIDENCE —Competency.—It is not 
ground for reversal that in a criminal case the state 
offers defendant’s physician, who, on defendant’s objec- 
tion on the ground of privilege, is not permitted to tes- 
tify.—-State v. Booth, lowa, 97 N. W. Rep. 74. 

37. CRIMINAL EVIDENCE—Presumption of Innocence.— 
The presumption that defendant 1s to be presumed to be 
innocent until he is proven guilty beyond a reasonable 
doubt does not stand as so much evidence. — State v. 
Linhoff, lowa, 97 N. W. Rep. 77. 

88. CRIMINAL TRIAL - Method Used in Obtaining Evi- 
dence.—In criminal case, the court will not take notice 
of the manner in which witnesses have obtained posses- 
sion of private papers offered in evidence. — People v. 
Adams, N. Y., 68 N. E. Rep. 636. 

39, DAMAGES—Seepage from Canal.— Damages to land, 
caused by the seepage of water from a canal, due to 
faulty construction thereof, were not included in the 
damages awarded the landowner in proceedings to con- 
d-mn land for the canal. — Turpen v. Turlock Irr. Dist., 
Cal ., 74 Pac. Rep. 295 

40. DEATH—Parties Plaintiff. — Any one having right 
of action may sue for negligent death; but it must ap- 





pear that the action is brought for the benefit of all.—E] 
Paso & N.E. R. Co. of Texas v. Whatley, Tex., 765. W. 
Rep. 589. 

41. DOWER—Law Governing. — Where property of a 
husband was sold under execution, his wife’s right of 
dower therein is to be determined by the law in force at 
the date of the sale.—Hanley v. Kubli, Oreg.,74 Pac. 1 
224. 

42. EASEMENTS—Way of Necessity. —A private way oi 
necessity will not be granted, unless indispensable to 
the enjoyment of his property by the party claiming it.— 
Charleston & W. C. Ry. Co. v. Fleming, Ga., 458. E. Rep. 
664. 

43. EMINENT DOMAIN-—Right of Parties. — The owner 
of land condemned by a railroad company for a water 
station has no concurrent right of possession with the 
railroad company of that portion of the land not actually 
used.—Dillon v. Kansas City, Ft. 8. & M. R. Co., Kan., 
74 Pac. Rep. 251. 


44. EMINENT DOMAIN — Title Acquired. — Where one 
lays out a wagon road on his own land, and a railroad 
company condemns a right of way across it, it acquires 
the same title to the wagon road as to the remainder of 
the tract condemned.—Charleston & W. C. Ry. Co. v. 
Fleming, Ga., 45S. E. Rep. 664. 


45. Equiry—Replication. — Where a defendant joins in 
taking proof, and a hearing is had, an objection to an in- 
complete replication is waived. — Unity Co. v. Equitable 
Trust Co., Ill., 68 N. E. Rep. 654. 

46. EVIDENCE—Books of Account.—Books of a corpor- 
ation are not admissible in its favor in an action to ene 
force a debt against a member. — Trainor v. German- 
American Savings, Loan & Building Ass’n, Ill., 68N.E 
Rep. 650. 

47. EVIDENCE—Copies of Waybills. — Press copies of 
waybills used by a railroad company, the originals of 
which are not shown to be lost or destroyed, or incap- 
able of production, held inadmissible in evidence.— 
Haas v. Chubb, Kan., 74 Pac. Rep. 230. 

48. EVIDENCE — Disputed Boundary. — Parties to an 
agreement to submit a dispute as to a boundary line toa 
surveyor held not bound by the line as established by 
parol testimony as to where the surveyor ran it.—Mc- 
Cormick v. Applegate, Ky., 76S. W. Rep. 511. 

49. EVIDENCE—Subscribing Witnesses.—That subscrib- 
ing witnesses to the deed reside out of the county, 
though in the state, held insufficient as a ground for the 
introduction of secondary evidence.—Johnson v. Frank- 
lin, Tex., 76 S. W. Rep. 611. 

50. EVIDENCE — Title to Property. — Thata stock of 
hardware belonging to an estate is alleged to have been 
traded by executors for real estate does not prevent the 
vendees of the hardware getting title. — Edney v. Baum, 
Neb., 97 N. W. Rep. 252. 

51. EVIDENCE—Trust Deed. — Verbal statements by a 
trustee under a trust deed to the grantor held not binds 
ing on the bondholders. — Unity Co. v. Equitable Trust 
Co., Ill., 68 N. E. Rep. 654. 

52 EVIDENCE—Written Contract. — Where the contro- 
versy as to a written contract is between a party there- 
to and one not a party, the rule excluding parol evi- 
dence does not apply.—First Nat. Bank y. Tolerton & 
Stetson, Neb., 97 N. W. Rep. 248. 

53. EXECUTION — Conversion. — A third person, who 
sells mertgaged chattels on execution against the moyt- 
gagor, after the mortgagor is in default, held liable to 
the mortgagee for conversion. — Biehler v. Irwin, 84 N. 
Y. Supp. 574. 

54. EXECUTORS AND ADMINISTRATORS — Annual Ex- 
hibits.—‘lhe approval of the annual exhibits by the¢pro- 
bate judge does not prevent a re-examination of the 
administrator’s account.—McShan vy. Lewis, Tex., 76 S. 
W. Rep. 616. 

55. EXECUTORS AND ADMINISTRATORS—Claims Against 
Estate.—Where a claim against a decedent’s estate was 
allowed after suit brought, it was not error for the court 
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to refuse to render judgment in favor of plaintiff there- 
on.—Hall v. Cayot, Cal., 74 Pac. Rep. 299. 

56. EXECUTORS AND ADMINISTRATORS — Claim Against 
Estate.—In a prosecution of a claim against a decedent’s 
estate, it is not error to exclude evidence for the estate 
that deceased had money on depositin his lifetime to 
cluimant’s knowledge.—McDowell v. McDowell’s Estate, 
Vt., 56 Atl. Rep. 98. 

57. EXECUTORS AND ADMINISTRATORS — Compensa- 
tion.—An administrator, though not entitled to compen- 
sation for looking after fands which he mingled with 
his own, held entitled to compensation for other serv- 
ices —Walworth’s Estate v. Bartholomew’s Estate, Vt., 
56 Atl. Rep. 101. 

58. EXECUTORS AND ADMINISTRATORS — Credits. — 
Where administrators pay a claim against the estate 
with their note, they are entitled to a corresponding 
credit against the estate.—Walworth’s Estate v. Barthol- 
omew’s Estate, Vt., 56 Atl. Rep. 101. 

59 EXECUTORS AND ADMINISTRATORS — Parties to De- 
ecree.—An heir, having the benefit of his share of the 
money and of land retained by estate in suit by admin- 
istratix, he could not recover land wrongfully conveyed 
by the decree, to which he was not a party, until he 
offered to refund the benefits received by him.—Holmes 
vy. Columbia Nat. Bank, Neb ,97 N. W. Rep. 26. 


60. FEDERAL CoURTS—Fraudulent Conveyances.— The 
adjudication in the federal court that a partnership was 
insolvent held sufficient proof of the insolvency of one 
of the partners, in a suit to set aside a conveyance as 
void as against his creditors. — Gray v. Brunold, Cal., 74 
Pac. Rep. 303. 

61. FIRE INSURANCE—Parties to Action.—Though a fire 
insurance policy taken by a trustor is payable to a 
trustee as his interest nay appear, an action on it may 
nevertheless be brought in the name of the trustor.— 
Branigan v. Jefferson Mut Fire Ins. Co., Mo., 76 8. W. 
Rep. 643. 

62, FIXTURES—Mirrors.—Mirrors resting on mantels, 
which had been treated by the tenant and the landlord 
as personal property, held personal property, though 
the frames were painted in the same style as the wood- 
work of the room.—Cranston v. Beck, N. J., 56 Atl. Rep. 
121. 

63. FRAUDS, STATUTE OF— Claim Against Estate. — A 
claim against an estate fora loan of money to a deced- 
ent under a parol contract to repay at the expiration of 
two years is not invalid, under Ky. St. 1899, § 470.— 
Weber v. Weber, Ky., 76 S. W. Rep. 507. 


64. FRAUDS, STATUTE OF —Interest in Lands. — An 
agreement for the purchase of standing timber is a con- 
tract for an interest in lands, and must be in writing.— 
Kileen v. Kennedy, Minn., 97 N. W. Rep. 126. 

65. GARNISHMENT — Answer. — Where answer of gar- 
nishee shows an indebtedness on a note, and does not 
show that such note is negotiable, a judgment against 
the garnisheeis not void.—A. Harwi Hardware Co. v. 
Klippert, Kan., 74 Pac. Rep. 254. 

66. GIFTS—Action to Set Aside Deed.—A deed convey- 
ing property in trust for a third party until the death of 
the grantor, and not made in contemplation of a near 
approach of death, is neither a gift inter vivos nor causa 
mortis.—Rogers v. Richards, Kan., 74 Pac. Rep. 255. 

67. GIrts—Delivery. — A delivery is rendered incom- 
plete by a mental reservation by a donor, embodied ina 
power of attorney prepared at the same time and exe- 
cuted immediately by the donee, giving the donor con- 
trol over the property during life.—Brown vy. Crafts, Me., 
56 Atl. Rep. 213. 

68. GUARANTY—Accommodation Indorser.—Where the 
delivery of a note by an accommodation indorser is ac- 
companied with authority to the payee to make ad- 
vances thereon to the maker, it is not necessary, to 
bind the indorser, that he be notified that his guaranty 
is accepted as to each advancement. — Bankers’ Iowa 
=tate Bank v. Mason Hand Lathe Co., Iowa, 97 N. W. 
Rep. 70. 





69. GUARANTY—Bankruptey.—Guarantor of a note, the 
proceeds of which had been used for the guarantor’s 
benefit, held not liable to the trustee in bankruptcy of 
the maker for the amount of the note after having paid 
the same to the holder.—Brommer Lumber Co. v. Hick- 
man, Ark , 768. W Ren. 559, 

70. GUARANTY—: f Frauds.—Under Ky. St. 1899, 
§ 470, subsec. 8, agree ‘r the extension of acon- 
tract for the sale cf tian. cu, rights held void, because 
not in writing. — McConathy v. Lanham, Ky., 76 8. W. 
Rep. 535. 

71. HEALTH—Invalid Ordinance. — City officers, en- 
forcing an ordinance to prevent the spread of contag- 
ious diseases, are liable for damages caused, if the or- 
dinance is void.—Village of Verdon v. Bowman, Neb., 
97 N. W. Rep. 229. 

72. HOMICIDE—Intent. - Where a person inflicts on an- 
other a fatal wound, intending to cause his death, there 
being no circumstances rendering the homicide justifi- 
able or excusable, he is guilty of murder in the first de- 
gree.—Cupps Vv. State, Wis., 97 N. W. Rep. 210. 


73. HOMICIDE—Malice.—Where, on trial for murder, 
the accused denies all knowledge of the killing, it is 
proper to instruct that, if it is found beyond a reason- 
able doubt that aocused d?d kill deceased with a deadly 
weapon, malice may be inferred.—State v. Dull, Kan., 74 
Pac. Rep. 235. 

74. HOMICIDE—Self- Defense. — Defendant, firing the 
fatal shot in self-defense, is not guilty of manslaughter 
because, under the heat of blood and passion caused by 
the assault, he continued to shoot and fire ineffectively.— 
State v Linhoff, Iowa, 97 N. W. Rep. 77. 


75. HUSBAND AND WIFE—Chattel Mortgage.—A chattel 
mortgage by a hnsband, covering separate property of 
the wife, cannot be foreclosed as to such property.— 
Parish v. Austin, Tex., 768. W. Rep. 583, 


76. HUSBAND AND WIFE — Marriage Certificate. — The 
fact that both parties to a marriage acquiesced in the 
making and recording of a fraudulent marriage certi- 
ficate held not to affect the validity of the marriage.— 
State v. Tillinghast, R. I., 56 Atl. Rep. 181. 


77. INNKEEPERS—Damages.—Loss of reputation and 
credit and mental anguish resulting from humiliation 
held not elements of actual damage.—Malin & Browder 
v. McCutcheon, Tex., 76S. W. Rep. 586. 


78. INSANE PERSONS—Capacity to Care for Property.— 
It is not essential to the appointment of a guardian for 
an adult, alleged to be incapable of taking care of his 
property, that the person be held to be either insane or 
an imbecile.—Jn re Streiff, Wis.,97 N. W. Rep. 159. 

79. INSANE PERSONS — Notice.— A warrant, given a 
sheriff, commanding him to arrest a person therein 
named as charged with being of unsound mind, held not 
to operate asa notice ofthe time and place of trial of 
the person’s mental capacity.—Kelley v. Gardner, Ky., 
768. W. Rep. 531. 


80. INTOXICATING LIQUORS—Sale.—W here several per- 
sons contribute to a fund with which they buy beer, then 
dividing it among themselves in proportion to their con- 
tribution, none of them thereby sells any of the liquor.— 
Miller v. Commonwealth, Ky., 768. W. Rep. 515. 

81. JUDGMENT—Computing Interest.—The error in a 
money judgment, consisting in the failure of the trial 
court to properly compute interest, may be corrected 
without awarding a new trial.—Dils v. Hatcher, Ky., 76 
8. W. Rep. 514. > 

82. JUDGMENT—Jurisdiction.—A judgment will not be 
held void on its face, unless the record thereof affirma- 
tively shows that the court was without jurisdiction to 
render it.—Canadian & A. Mortgage & Trust Co. v. Clarita 
Land & Investment Co , Cal., 74 Pac. Rep. 301. 

83. JUDGMENT—Setting Aside.—A judgment in probate 
proceedings procured by fraud, or some order which by 
reason of the lapse of the term, cannot be set aside, can 
be reviewed in equity.—James’ Estate v. O’Neill. Neb., 
97 N. W. Rep. 22. 
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84. JuURY—Action Against Stockhe!d« rs — An action for 
contribution by a stockholder ot ai insolvent corpora- 
tion against other resid: uc solvent stockholders held an 
equitable action, and detendant stockholders are not as 
v t ) ,ut entitled to a jury.—Merrill v. Prescott, 
huu.. 74 Cac. Rep. 259. 

85. JURY—Discretion of Judge.—The trial judge may, 
in his discretion, excuse a juror, though he may be com- 
petent to serve as such.—Peaden v. State, Fla., 35 So. 
Rep. 204. 

86. JUSTICES OF THE PEACE—Bond.—Where an execu- 
tion from a justice is levied, and a claim is entered, the 
surety on the forthcoming bond and on the damage bond 
in the claim case cannot be surety on the appeal bond.— 
Napier Bros. v. Woodall, Ga., 45S. E. Rep. 684. 

87. LANDLORD AND TENANT—Leasing Premises for Im- 

moral Purposes.—A lease of premises for a term of 
years, with a view to occupy the buildings for immoral 
purposes, is wholly void.—Berni v. Boyer, Minn., 97 N. 
W. Rep. 121. 
* 88. LANDLORD AND TENANT—Subletting.—A tenant of a 
farm, employing a third person to work thereon and giv- 
ing him a house thereon, held not to subiet to him.— 
Vincent y. Crane, Mich.,97 N. W. Rep. #4. 

89. LANDLORD AND TENANT—Surrender of Premises.— 
A reletting by the landlord some time during the term 
held not to constitute an acceptance of the tenant’s sur- 
render.—Isaacson v. Wolfensohn, 84 N. Y. Supp. 555. 

90. LANDLORD AND TENANT — Unlawful Detainer.—A 
tenant who, atthe end of his term, puts a stranger in 
possession, held not liable thereafter for unlawful de- 
tainer.—St. Louis Brewing Assn. vy. Niederluecke, Mo., 
768. W. Rep. 645. 

91. LARCENY — Excessive Sentence.— A _ sentence of 
seven years for the larceny of a steer worth $20 is exces- 
sive, and will be reduced to two years.—Palmer V. State, 
Neb., 97 N. W. Rep. 235. 

92. LIBEL AND SLANDER—Publication.—Where a peti- 
tion in libel alleges that the publication was made by de- 
livery of the writing to six designated persons, an amend- 
ment that the circular was posted ena bulletin board 
sets up a new cause of action.—Central of Georgia Ry. 
Co. v. Sheftall, Ga., 45 S. E. Rep. 687. 


93. LIFE INSURANCE—Garnishinent.— The liability of 
an insurance ¢ompany under a life policy providing for 
the payment of accumulations at the expiration of the 
tontine period held to constitute a debt in favor of the 
assured.—Ellison vy, Straw, Wis., 97 N. W. Rep. 168. 

94. LIFE INSURANCE-—- Payment.—Where a life policy 
provides for payment toa beneficiary, payment to the 
guardian of the beneficiary, who was a minor, is author- 
ized.—Brooks vy. Metropolitan Life Ins. Co., N.J., 56 Atl. 
Rep. 168, 

95. LIFB INSURANCE—Ultra Vires Policy.—Life policy, 
given to insured pending delivery of an endowment 
policy, is not rendered void becaase insurer has no right 
to issue endowment policies.—Calandra y. Life Assn. of 
America, 84 N. Y. Supp. 498. 

96. LIFE INSURANCE—W hat Constitutes Agent.—An in- 
surance agent, who receives an application and takes it 
to another company’s agent, who writes the insurance 
and divides the commission with him, is not the com- 
pany’s agent, so as to make his knowledge of erroneous 
recitals {In the application that of the company.—Parrish 
v. Rosebud Min. & Mill. Co., Cal., 74 Pac. Rep. 312. 

97. LIMITATION OF ACTIONS—Accrual of Right of Ac- 
tion.— Where a note is payable on demand with interest, 
limitations begin to run in favor of the maker from the 
execution —De Raismes vy. De Raismes, N. J.,56 Atl. Rep. 
170. 

98. LIMITATION OF ACTIONS—Right to Plead.—Where 
transactions between parties, with respect to the land 
in question, have extended over a long term of years 
and have not yet terminated, limitatfons are not plead- 
able.—Hanson vy. Hanson, Neb., 97 N. W. Rep. 23. 

99. MANDAMUS—Application for Writ.—In an original 
application for mandamus, requiring a judge of the dis- 





trict court to vacate an injunction, the fact that the re- 
lator has not asked the judge to vacate the order is 
ground for denying the writ.—State v. Holmes, Neb., 97 
N. W. Rep. 243. 

100. MARITIME LIENS—Jurisdiction of Courts.—Exclu- 
sive admiralty jurisdiction of federal courts extends to 
enforcement of liens for repairs to vessel navigating the 
Erie Canal, though employed in commerce between ports 
in the same state.—Perry v. Haines, U.S. S. C., 24 Sup 
Ct. Rep. 8. 

101. MASTER AND SERVANT— Automatic Couplers.—A 
carrier is guilty of negligence per se in using, in moving 
interstate commerce, acar not equipped with an auto- 
matic coupler.—Philadelphia & R. Ry. Co. v. Winkler» 
Del., 56 Atl. Rep. 112. 

102. MASTER AND SERVANT—Fellow Servant.—A laborer 
employed in the reconstruction of an abandoned railway 
traék.and the boss or foreman engaged in the same 
service, are under the laws of Iowa fellow servants.— 
Mitehell v. Wabash R. Co., Mo., 768. W. Rep. 647. 

108. MASTER AND SERVANT—Discharge.—An employer 
is not bound to discharge his employee immediately on 
the bad conduct of his employee coming to his knowl- 
edge.—Atlantic Compress Co y. Young, Ga., 45 S. E. 
Rep. 677. 

104. MASTER AND SERVANT—Injury to Employee.— 
Where the negligence of the master combines with the 
negligence of a servant, the two contributing to produce 
an injury to another servaut, who is himself free from 
negligence, the master is liable.— Thomas v. Smith» 
Minn., 97 N. W. Rep. 141. 

105. MASTER AND SERVANT — Negligence.—The prima 
facie case of negligence, made in favor of a passenger by 
proof of a train wreck and a defectin a car, does not 
exist in favor of a brakeman, who] must prove the pre- 
cise cause of the accident.—Oglesby v. Missouri Pac. Ry. 
Co., Mo., 76 S. W. Rep. 623. 


106. MASTER AND SERVANT—Overhanging Waterspout, 
—It is negligence as a matter of law for a railroad com- 
pany to maintain an ifon spout attached to a water tank, 
so as to be a constant menace to brakemen on its trains: 
—Choctaw, O. & G. R. Co. v. McDade, U. S.S. C., 24 Sup* 
Ct. Rep. 24. 

107. MASTER AND SERVANT—Tort of Servant.—A rail- 
road company is not liable for the act of a locomotive 
fireman in purposely throwing a piece of coal atone 
standing beside the track, not with any purpose of pro- 
tecting the master’s property or furthering its interest, 
—Louisville & N. R. Co. v. Routt, Ky., 76 8. W. Rep. 513. 

108. MECHANICS’ LIENS—Property Subject.—A subcon- 
tractor, furnishing materials under an entire contract 
with the contractor, bound by separate contracts for 
separate buildings, held not entitled to a lien on all the 
buildings for a lump sum, notwithstanding B. &. C. 
Comp. § 5640.—Beach v. Stamper, Oreg., 74 Pac. Rep. 208: 

109. MINES AND MINERALS—Failure to Work Premises 
—Oil lease in consideration of royalties held to contain 
implied covenant for diligent operation, breach of which 
entitled lessor to reentry.—Acme Oil & Mining Co. v. 
Williams, Cal., 74 Pac. Rep. 296. 

110. MINES AND MINERALS—Rescission of Contract.—A 
purchaser of mining claims held not authorized to re- 
scind because a part of the ground included was ad- 
judged to belong to a third person.—Smith v. Detroit & 
D. Gold Min. Co., 8. Dak., 97 N. W. Rep. 17. 


111. MORTGAGES—-Compensation of Trustee.—A trustee 
in a trust deed securing a note allowing attorney’s fees 
held not entitled to such fees on collecting the note by 
sale under the trust deed.—Elkin vy. Rives, Miss., 35 So. 
Rep. 200. 

112. MORTGAGES—Merger.—A mortgage lienis merged 
into a decree foreclosing it, and after that an action can- 
not be maintained to foreclose the mortgage a second 
time.—Dumont v. Taylor, Kan., 74 Pac. Rep. 234. 

113. MORTGAGES—Purchaser at Foreclosure Sale.—An 
owner of a lot and building thereon held not estopped 
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to claim the property as against a purchaser at a fore- 
closure sale under a mortgage on other land.—Rhodes 
y. Stone, Ky., 768. W. Rep. 533. 

114. MORTGAGES—Sheriff’s Return.—Where the return 
ofasheriff to an order of sale recites that publication 
was duly made, it would be presumed, as against an ob- 
jection, unsupported by evidence, that it was not made 
for the necessary period, that the recital in the return is 
true.—Shepherd v. Venuto, Neb., 97 N. W. Rep. 226. 

115. MORTGAGES—Subrogation.—Where, on foreclosure 
sale, the holder of a junior lien is not concluded thereby, 
the mortgage lien will not merge in the legal title of the 
purchaser for the benefit of the junior lien holder.—City 
of Lincoln v. Lincoln St. Ry. Co., Neb., 97 N. W. Rep. 
255. 

116. MUNICIPAL CORPORATIONS—City Charter.—Under 
city charter, authorizing a council by ordinance, resolu- 
tion, or by-law to provide for lighting the public build- 
ings and the city streets, the action of the council in 
awarding a contract by motion was illegal and void.— 
Broderick v. City of St. Paul, Minn., 97 N. W. Rep. 118. 


117. MUNICIPAL CORPORATIONS—Contracts.—Any sub- 
stantial departure from the specifications in a contract 
ofa city, which is required by law to be let to the lowest 
bidder, will render the contract void, notwithstanding 
but one bid was presented for the work.—Le Tourneau 
v. Hugo, Minn., 97 N. W. Rep. 115. 

118. MUNICIPAL CORPORATIONS—Lighting Contract.—A 
village ordinance granting the exclusive right to supply 
lights for a period of years held unreasonable and void. 
—Le Feber v. Northwestern Heat, Light & Power Co., 
Wis., 97 N. W. Rep. 203. 

119. MUNICIPAL CORPORATIONS — Payment of Clerk’s 
Salary.—Payment to de facto clerk of city held a de- 
fense to action by de jure clerk for his salary.—Martin v. 
City of New York, N. Y., 68 N. E. Rep. 640. 

120. MUNICIPAL CORPORATIONS — Public Lands. — In- 
formality in sale of real property by a municipality held 
not to sustain ejectment by the city to recover back the 
land, after the price had been paid and the purchaser 
had occupied the land for 20 years.—Wright v. Morgan, 
U.S. S. C., 24 Sup. Ct. Rep. 6. 

121. MUNICIPAL CORPORATIONS — Validity of Ordin- 
ance.—An ordinance requiring a street railway company 
to equip its cars with air or electric brakes will not be 
interfered with, if fairly tending towara a safer condi- 
tion.—People v. Detroit United Ry., Mich., 97 N. W. Rep. 
36. 

122. NEGLIGENCE—Accident at Station.—A woman vis- 
iting a stationhouse during the evening, after the regu- 
lar trains had left and the depot was closed, and stepp- 
ing into a hole on the platform, went on the premises at 
her peril.—Sullivan v. Minneapolis, St. P. & S. 8S. M. Ry. 
Co., Minn., 97 N. W. Rep. 114. 

123. NEGLIGENCE—Privity of Contract.— A manufac- 
turer of a land roller held not liable for injuries to party 
between whom and himself there was no privity of con- 
tract, resujting from a defect so concealed as to prevent 
discovery.—Kuelling v. Roderick Lean Mfg. Co., 84 N. Y. 
Supp. 622. 

124. NEW TRIAL—Inadequacy of Damages.—The trial 
judge has the right at common law to set aside the ver- 
dict,in an action for personal injuries, on the ground 
that it is inadequate.—Tathwell v. City of Cedar Rapids, 
Iowa, 97 N. W. Rep. 96. ? 

125. NEW TRIAL—Modification of Findings.—Where, on 
the trial of a question of fact, material facts have been 
proved, but not found, the court should be requested, 
before motion for new trial, to modify the findings to in- 
clude additional facts or to make further findings.— 
Shuler v. Lashhorn, Kan., 74 Pac. Rep. 264. 

126. PARENT AND CHILD—Infant’s Allowance of Wages. 
—While a father is entitled to bis son’s wages during the 
latter’s minority, he can allow the son his earnings for 
his own benefit, and sacl allowance will give the son 
good title as against the father’s devisees.—Crowley v. 
Crowley, N. H., 56 Atl. Rep. 190. 





127. PARTITION—Parties to Action.—A bill for partition 
by an heir of a decedent, which showed that decedent 
left no debts, was not bad in failing to make his admini- 
strator a party.—Mertens v. Cook, Mich., 97 N. W. Rep. 
47. 


128. PARTNERSHIP—Pleading.—The phrase ‘partners,” 
etc., following the names of the defendants, does not 
make the firm, as such, a party.—Bastian v. Adams, Neb., 
97 N. W. Rep. 281. 

129. PAYMENT—Legal Tender.—A tender by a purchaser 
of standing timber of the amount due the seller thereof 
held not a legal tender, so as to stop interest on the 
amount unpaid.—Dils v. Hatcher, Ky., 768. W. Rep. 514. 

139. PLEDGES —Stock Certificates.--A transfer of cer- 
tain stock certificates as security for a note held valid 
as between the parties, though not evidenced by a writ- 
ten transfer signed by the pledgor.—Hall v. Cayot, Cal., 
74 Pac. Rep. 299. 

131. PLEDGES—Tendecr of Debt.—Where the famount of 
a debtisin dispute, a tender of a sum less than that 
claimed by the pledge held not good, if coupled with a 
demand for the property pledged.—Wilkins v. Redding, 
Neb., 97 N. Wa Rep. 233. 

132, PRINCIPAL AND AGENT—Authority of Salesman.— 
A traveling salesman of a wholesale house will be held 
to have authority to bind his principal by conditions at- 
tached to the contract of sale, where they are reasonable 
and within the apparent scope of his authority. — Lud- 
low-Saylor Wire Co. v. Fribley Hardware & Implement 
Co., Kan., 74 Pac. Rep. 237. 


133. PRINCIPAL AND AGENT—Burden of Proof.—Where 
property has been delivered to an agent to sell, in a suit 
by the principal for an accounting, after evidence that 
the property has been sold, the burden of proof is on 
the agent to show that he has accounted for the pro- 
ceeds.—Dodge v. Hatchett, Ga., 45 S. W. Rep. 667. 

134. PRINCIPAL AND SURETY—<Attacliment.—Where an 
attachment had been obtained on a bond, and the sure- 
ties furnished the money to pay the sam®, they were en- 
titled to sne the principal to recover the amount there- 
of, though they had assigned the judgment. — Archer v. 
Laidlaw, Mich., 97 N. W. Rep. 159. 


135. PRINCIPAL AND SURETY—Worthless Collateral.— 
A surety on a note, paying it at the request of the other 
surety, and receiving the latter’s note therefor, held not 
barred from recovering on the latter note, because he 
had received worthless collateral with the first note.— 
Mason’s Ex’r v. McKnight, Ky., 76 8S. W. Rep. 509. 


136. PROCESS—Absence of Signature.—The omission of 
the signature of the clerk from a summons otherwise 
regular does not render the process void. — Aultman & 
Taylor Machinery Co. v. Wier, Kan., 74 Pac. Rep. 227. 


137. RAILROADS—Helplessness of Trespasser. — A rail- 
way company’s engineer, running over a person who 
was on the track in a helpless condition, held negligent, 
if by a proper lookout he could have avoided the in- 
jury.—Clegg v. Southern Ry. Co., N. Car.,458. E. Rep. 657. 

138. RAILROADS—“‘Provisions” Construed. — The word 
“provisions,” as used inGen. St 1901, § 5864, relating to 
construction of railroads, held to include corn, oats and 
bran.—Kansas City, Ft. 8. & M. R. Co. v. Graham, Kan., 
74 Pac. Rep. 232. 

139. RAILROADS—Negligence of Lessee Road. — A serv- 
ant in the employ of a lessee railroad company, injured 
through the negligence of his e.nplover alone, has no 
cause of action against the lessor company. — Lewis v. 
Maysville & B.S. R. Co., Ky., 76S. W. Rep. 526. 

140. ROBBERY— What Constitutes.— Where one stealth- 
ily filches loose property from the pecket of another 
such act does not constitute robbery.—Colby. v. State, 
Fla., 35 So. Rep. 189. 

141. SALES—Action for Price.—In an action for the 
price of hay, that a codefendant accepted an order in 
plaintiffs favor drawv by the purchaser for the hay will 
not sustain a judgment against him.—Simpson vy. Porter 
Bros. Co., Cal., 74 Pac. Rep. 286. 
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142. SALES—Authority of Salesman.—Fact that a sales- 
man affixed his name to an order for purchase of books, 
and marked a reduction of price thereon, does not show 
acceptance by publisher, where authority of salesman 
was not shown.—Cary v. Appo, 84 N. Y. Supp. 569. 

143. SALES—Breach of Contract. — Resale of property 
conditionally sold, without demand of complete pay- 
ment from personal representatives of deceased buyer, 
held breach of contract, warranting recovery of money 
already paid.—Wood vy. Kaufman, Mich., 97 N. W. Rep. 47. 

144. SALES — Prompt Delivery. — Where the seller of 
goods knew that they were to be used for manufactur- 
ing purposes and that prompt delivery was necessary, 
the measure of damages held to be the loss occasioned 
by nondelivery.—Thorn vy. Morgan & Whateley Co., 
Mich., 97 N. W. Rep. 43. 

145. SALES—Validity of Contract. — A contract for the 
purchase of a horse by several persons held valid and 
binding on each to the amount of his subscription.— 
Valade v. Masson, Mich., 97 N. W. Rep. 59 

146, SEARCHES AND SEIZURES — Constitutional Law. — 
Const. U.S. arts. 4, 5, relating to security against un- 
reasonable searches and seizures, does not apply to ac 
tions in courts of the state of New York. — People v. 
Adams, N. Y., 68 N. E. Rep. 636. 

147. SHIPPING—Seaworthiness of Vessel.—Stipulations 
in bill of lading cannot relieve a carrier from the dis- 
charge of his initial duty, under the Harter act, to use 
due diligence to furnish a seaworthy vessel. — Martin v. 
The Southwark, U.S. S. C., 24 Sup. Ct. Rep. 1. 


148. SPECIFIC PERFORMANCE — Part Performance. — 
Limitations will not run against a cause of action on an 
executory contract to enforce specific performance, 
while the grantor is receiving from the grantee pay- 
ments as part performance.—Burnell v. Bradbury, Kan., 
74 Pac. Rep. 279. 

149. STATUTES—Subject Expressed in Title. — Title of 
amendatory state statute, designating particular sec- 
tions of the Code of Civil Procedure to be amended, satis- 
fies constitutional requirement that every act shall em- 
brace but one subject, to be expressed in its title.—Ross 
v. Aguirre, U. 8S. 8. C., 24 Sup. Ct. Rep. 22. 


150. STREET RAILROADS — Collision with Team. — The 
driver of a covered wagon, who, without a light and 
when it was nearly dark, stopped two or three minutes 
on a street car track, till struck by a street car, held 
guilty of contributory negligenc®.—Watson vy. Interur- 
ban St. Ry. Co., 84 N. Y. Supp 556. 

151. SUBROGATION—Mortgage Foreclosure. — Where a 
decree has established all the hens on the property in- 
volved, the holder of any lien thus established may re- 
deem all priorliens, and on motion be awarded subroga- 
tion to the rights of the holders thereof. — City of Lin- 
coln v. Lincoln St. Ry. Co., Neb., 97 N. W. Rep. 255. 

152. TAXATION—Action on Tax Collector’s Bond. — The 
fact that taxes were collected by a tax collector undera 
defective warrant, or without a warrant, constitutes no 
defense to the sureties, when sued for the tax collector’s 
conversion of the money so collected.—Lake County v. 
Neiion, Oreg., 74 Pac. Rep. 212. 

153. TAXATION — Charitable Institutions. — Young 
Men’s Christian Association held an institution of purely 
public charity, within Const. § 170, exempting property 
of such institutions from taxation. — Commonwealth v. 
Young Men’s Christian Ass’n, Ky., 768. W. Rep 522. 

154. TAXES—Tax Title. —Where the owner of land 
paid the delinquent taxes thereon by purchasing the in 
terest the state acquired, a stranger tothe title could not 
question the Validity of the tax titles. — Clippinger v. 
Auditor General, Mich., 97 N. W. Rep. 53. 

155. TELEGRAPHS AND TELEPHONES- Limiting Liabil- 
ity.—Under Const. 1890, § 195, held, that a telegraphcom- 
pany cannot limit its liability for negligence in sending a 
telegram by stipulating against liability in case of unre- 
péated or cipher messages.—Postal Telegraph & Cable 
Co. v. Wells, Miss., 35 So. Rep. 190. 





156. TELEGRAPHS AND TELEPHONES — Non- Delivery of 
Message. — A telegraph company held not entitled to 
rely solely on the address of a message, where it could 
obtain additional information by the exercise of due 
care.—Western Union Tel. Co. v. Bowen, Tex., 768. W. 
Rep. 613. 

157. TRESPASS—Bursting of Water Pipes.—Where de- 
fendants co:;nmitted a trespass on plaintiff's premises 
by causing the bursting of a water pipe by a blast, that 
the city was negligent in laying the pipe on a rock did 
not relieve the defendants from liability. — Wheeler vy. 
Norton, 84 N. Y. Supp. 524. 

158. TROVER AND CONVERSION — Sale Induced by 
Fraud .—ne buying personalty by false representations 
held to have no title, so that trouver would lie against 
one buying from him, though he was a purchaser in 
good faith.—Ashton v. Allen, N. J., 56 Atl. Rep. 165. 

159. TRUSTS — Termination by Consent.—If all the 
parties interested in.a trust are in existence and sui 
juris, and all agree thereto, a court may decree the de 
termination of a trust and the distribution of the trust 
fund.—Tilton v. Davidson, Me., 56 Atl. Rep. 215. 

160. USE AND OCCUPATION—Foreclosure Sale. — A pur- 
chaser ata foreclosure jsale, entering into possession 
of a house, five-sevenths of which was located ona third 
person’s land, held required to account to the third per- 
son of five-sevenths of the net rent received. — Rhodes 
v. Stone, Ky.,76 S. W. Rep. 533. 

161. USE AND OCCUPATION — Forged Lease.— Where 
one forges a lease and rcceives rents thereunder, it does 
not create a constructive trust in favor of the land- 
owner.—Brown Vv. Hooks, Tex., 768. W. Rep. 606. 


162. VENDOR AND PURCHASER—Insanity.—That one of 
the parties to an agreement for transfer of lands was in 
sane constitutes no ground for setting the agreement 
aside, when the other party had no notice of the insanity 
and derived no inequitable advantage from it.—Scott v. 
Hay, Minn., 97 N. W. Rep. 106. 

163. VENDOR AND PURCHASER—Mutuality of Contract.— 
A contract for the conveyance of real estate, in which 
time of performance is optional with the grantve, is not, 
for this reason, lacking in mutuality.—Burnell v. Brad- 
bury, Kan., 74 Pac. Rep. 279. 

164. WATERS AND WATER CouRSES—Cuts and Tunnels. 
—The construction of cuts and tunnels, thereby accu- 
mulating and conveying subsurface waters, held a de- 
velopment, within a conveyance of aright to develop the 
waters on a tract of land.—Roberts v. Crafts, Cal., 74 
Pac. Rep. 281. 

165. WiLLs—Construction.—V here testator intended 
to leave an equitable fee to ripen on certain conditions 
into an absolute legal fee, there could be no limitation 
by implication to his grandchildren.—Simmons v. Cab- 
anne, Mo., 768. W. Rep. 618. 

166. WITNESSES—Attorney and Client. — An attorney 
cannot disclose privileged matter as a basis for an opin- 
ion that a client was of unsound mind when a consulta- 
tion was had with him.—Sheehan v. Allen, Kan., 74 Pac. 
Rep. 245. 

167, WITNESSES—Competency.—In a suit by an admin- 
istrator to foreclose a mortgage, the mortgagee being 
dead, his wife is a competent witness as to nonconfiden- 
tial matters.—Dwinell v. Holt, Vt., 56 Atl. Rep. 99. 


168. WITNESSES—Cross-Examination.—Defendant in a 
criminal case cannot cross-examine the state’s witness 
as to which he has not testified in chief.—Fields v. State, 
Fla., 85 So. Rep. 185. 

169. WITNESSES—Evidence.—Under Pen. Code 1895, § 
1023, the state of a witness’ feelings toward the parties 
may be proved for consideration of the jury.—Purdee v. 
State, Ga., 45S. E. Rep. 606. 

170. WITNESSES—Private Papers.—Admission of private 
papers of accused, unlawfully seized, in evidence, held 
not to compel hiin to become a witness against himself, 
in violation of constitution, art. 1,§ —People v. Adams, 
N. Y., 68 N. E. Rep. 636, 
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